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No. 3402. | 

I 

I 

Thomas C. Whelan et al., Appellants, j 


Mary J. Whelan et al. 
And No. 2403. 

William T. Lynch, Appellant, 


Mary .J. Whelan et al. 

a Supreme Court of the District of Columbia. 

i 

At Law. No. 43147. | 

Mary Ann McGee, Thomas C. Whelan, Jennie Holly, Sarah 
Holly, William Holly, Martha Mansfield, Emma Small, Frank 
Holly, Rose Holly, Louise Holly, Kate Holly, John Whelan, Frank 
A. Whelan, Charles N. Whelan, Martha Whelan, Nicholas A. 
Whelan, Thomas E. Whelan, Charles C. Whelan, Mary Biggs, 
Emma Downs, Millard F. Whelan, Millard Whelan, Nettie 
Whelan, William Whelan, Adelaid Whelan, Plaintiffs, 

vs. 

William L. Chery and T. Pliny Moran, Co-partners, Trading 
under the Firm Name and Style of Chery and Moran Company, 
Defendants. 

and 

At Law. No. 43540. 

Mary A. Lynch, Plaintiff, 
vs. 

William L. Chery and T. Pliny Moran, Defendants. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled causes, to wit: 
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T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 


1 Declaration. 

Filed June 22, 1899. 

In the Supreme Court of the District of Columbia. 

At Law. No. 43147. 

Mary Ann McGee, Thomas C. Whelan, Jennie Holly, Sarah 
Holly, William Holly, Martha Mansfield, Emma Small, Frank 
Holly, Rose Holly, Louise Holly, Kate Holly, John Whelan, Frank 
A. Whelan, Charles N. Whelan, Martha Whelan, Nicholas A. 
Whelan, Thomas E. Whelan, Charles C. Whelan, Mary Biggs, 
Emma Downs, Millard F. Whelan, Millard Whelan, Nettie 
Whelan, William Whelan, Adelaid Whelan 

vs. 

William L. Chery and T. Pliny Moran, Co-partners, Trailing 
under the Firm Name and Style of Chery and Moran Company. 

1. The plaintiffs, Mary Ann McGee, Thomas C. Whelan, Jennie 
Holly, Sarah Holly, William Holly, Martha Mansfield, Emma Small, 
Frank Holly, Rose Holly, Louise Holly, Kate Holly, John Whelan, 
Frank A. Whelan, Charles N. Whelan, Martha Whelan, Nicholas A. 
Whelan. Thomas E. Whelan, Charles C. Whelan, Mary Biggs, Emma 
Downs, Millard F. Whelan, Millard Whelan, Nettie Whelan, William 
Whelan ~*xl Adelaid Whelan, sue the defendants, William L. Chery 
and T. Pliny Moran, co-partners, trading under the firm name and 
style of Chery and Moran Company, to recover the following destribed 
real estate, to wit, the West half of Lot numbered two (2) in Square 
numbered four hundred and eight (408) in the City of Washington 
in the District of Columbia, as the same is laid down upon the ground 
plan or map of the said city, and all of the rights, easements, privi¬ 
leges and appurtenances to the same belonging or in anywise 

2 appertaining, in which said real estate and premises the said 
plaintiffs claim an undivided two-thirds (2/3) interest in fee 

simple, and of which they, the said plaintiffs, were heretofore, to wit, 
on the twenty-third day of May, A. D., 1891, lawfully possessed, when 
the said defendants entered the same and unlawfully ejected the 
said plaintiffs therefrom, and which the said defendants now un¬ 
justly and unlawfully detain from the said plaintiffs. And the 
plaintiffs claim the possession of the said lot and the improvements 
and appurtenances thereto, together with the costs of this suit. 

2. And the plaintiffs, Mary Ann McGee, Thomas C. Whelan, Jen¬ 
nie Holly, Sarah Holly, William Holly, Martha Mansfield, Emma 
Small, Frank Holly, Rose Holly, Louise Holly, Kate Holly, John 
Whelan, Frank A. Whelan, Charles N. Whelan, Martha Whelan, 
Nicholas A. Whelan, Thomas E. Whelan, Charles C. Whelan, Mary 
Biggs, Emma Downs, Millard F. Whelan, Millard Whelan, Nettie 
Whelan, William Whelan and Adelaid Whelan, sue the defendants, 
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William L. Chery and T. Pliny Moran, co-partners, trading under 
the firm name and style of Chery and Moran Company, to recover 
the mesne profits payable by the defendants to the plaintiffs, for 
that, heretofore, to wit, on the twenty-third day of May, A. D., 1891, 
the said plaintiffs were lawfully possessed of the following described 
real estate and premises, to wit, the West half of Lot numbered two 
(2) in Square numbered four hundred and eight (408)i in the City 
of Washington in the District of Columbia, as the same is laid down 
upon the ground map or plan of the said city, together with the 
improvements thereon, in which said real estate and premises 
3 the plaintiffs claim an undivided two-thirds (2/3) interest in 
fee simple, when the defendants entered the same and un¬ 
lawfully ejected the plaintiffs therefrom; and unlawfully detained, 
and still detain, the same from the said plaintiffs; and while so 
unlawfully possessing and detaining the said real estate and premises 
and improvements the defendants have used and occupied, and still 
continue to use and occupy, the same, and have taken and received, 
and still take and receive, the rents, issues and profits accruing there¬ 
from, to the damage of the said plaintiffs of Twenty-five Thousand 
Dollars ($25,000.00). And the plaintiffs claim the sum! of Twenty- 
five Thousand Dollars ($25,000.00) mesne profits, with interest 
thereon at the rate of six (6) per centum per annum until paid, 
from the twenty-first day of June, A. D., 1899; besides the costs 
of this suit. 

CHARLES EARL, 

FRANK T. BROWNING, 
CHARLES A. KEIGWIN, 

Attorneys for Plaintiffs. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day 
of the sendee hereof; otherwise, judgment. 

CHARLES EARL. j 
FRANK T. BROWNING, 
CHARLES' A. KEIGWIN, 

Attorneys for plaintiffs. 


Defendants’ Plea. 
Filed July 15, 1899. 


The defendants say thev are not guilty as alleged. 

DAVIDGE & DAVIDGE, 

Attorneys for Defendants. 
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Motion of Mary J. Welch ei al. to Become Parties Defendant. 

Filed June 25, 1900. 

******* 

Now come Mary J. Welch, Clarence Beall, Marion Hyatt, Helen 
Houston, Alpheus Middleton, Jesse Middleton, William A. Shreve, 
Margaret Halpine, and George H. Culver by their attorneys, Davidge 
and Davidge, Esquires, and show to the Court that they are the 
owners and as lessors are in possession of the premises sued for 
herein, and that said defendants are their tenants, wherefore they 
move the Court that they be admitted to defend the said cause 
instead of said defendants. 


We consent: 


CONRAD H. SYME, 
Attorney for Defendants. 


We consent to the granting of the above motion. 

CHARLES EARL, 

FRANK T. BROWNING, 
CHARLES A. KEIGWIN, 

Att’ys for Plaintiff. 


Above motion granted. 
5 Approved: 


JOB BARNARD, 

Justice. 

E. F. BINGHAM, C. J. 


Suggestion of the Death of Certain Defendants. 

Filed May 5. 1916. 

******* 

Now comes here Clarence R. Wilson, Esquire, and gives the Court 
t-o understand and be informed that since the filing of the original 
declaration herein. Jesse Middleton, one of the defendants named 
in the amended declaration, died July 17th, 1913; Alpheus Middle- 
ton, one of the defendants named in the amended declaration, died 
June 13th, 1908; Helen Houston, one of the defendants named in 
the amended declaration, died March 14th, 1913; and William A. 
Shreve. one of the defendants named in the amended declaration, 
died March 19th, 1915. 

CLARENCE R, WILSON. 
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Subpoena. 

Issued December 18, 1916. 

* * * * * * ; * 

The President of the United States to the unknown heirs at law and 
next of kin of William A. Shreve, Greeting: 

Whereas the defendant William A. Shreve Was heretofore 

6 subpoenaed to be and appear in this Court t<j> answer the 
plaintiffs’ suit, to which suit the said defendant appeared 

and answered. 

And Whereas, the said defendant William A. Shreve has since 
deceased, as appears by the suggestion of the attorney for the de¬ 
fendants. 

Therefore you are hereby commanded to be and appear in this 
Court on or before the 20th day, exclusive of Sundays and legal 
holidays, occurring after the service hereof, and show cause why 
the above action should not be prosecuted to judgment. 

Witness, the Honorable J. Harry Covington, Chief Justice of said 
Court this 18" day of December, A. D. 1916. 

[seal.] J. R. YOUNG, 

Clerk, 

Bv ALF. G. BUHRMAN, 

Ass’* Cl’k. 

Subpoena. 

Issued December 18, 1916. 

I 

* * * * * * j * 

The President of the United States to the unknown bei|rs at law and 
next of kin of Jesse Middleton, Alpheus Middleton and Helen 
Houston, Greeting: 

Whereas the defendants Jesse Middleton, Alpheus Middleton and 
Helen Houston, were heretofore subpoenaed to be and appear 

7 in this Court to answer the plaintiff's suit, to which the said 
defendants appeared and answered; 

And Whereas, the said defendants Jesse Middleton. Alpheus Mid¬ 
dleton and Helen Houston have since deceased, as appears by the 
suggestion of the attorney for the defendants: 

Therefore you are hereby commanded to be and appear in this 
Court on or before the 20th day, exclusive of Sundays and legal 
holidays, occurring after the service hereof, and show cause why 
the above action should not be prosecuted to judgment. 


i 
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Witness The Honorable J. Harry Covington, Chief Justice of 
said Court, this 18" dav of December, A. D. 1916. 

[seal.] ' J. R. YOUNG, 

(~* Jpj* 1~ 

Bv ALF. G. BUHRMAN, 

A&’t Cl'k. 


Subpoena. 

Issued December 18, 1916. 

* * * * * * * 

The President of the United States, to Marion Hvatt. 701 19th 
Street, N. W.. Washington. D. C., heir and next of kin of Jesse 
Middleton; Frank D. Middleton. 1825 Lamont Street, N. W., 
Washington, D. C., heir and next of kin of Jesse Middleton and 
Alpheus Middleton, and Administrator of the Estate of Frances 
E. Middleton: Claud Benson Brown, Administrator of the Estate 
of Jesse Middleton. Co American Surety Company, Wash- 
8 ington, D. C.: Buchanan Houston, heir and next of kin 

of Jesse Middleton and Helen Houston; Marion Houston 
Smith, heir at law and next of kin of Jesse Middleton and Helen 
Houston; Frank D. Middleton, Administrator of the Estate of 
Alpheus Middleton, Greeting: 

Whereas the defendants Jesse Middleton, Alpheus Middleton, 
Helen Houston were heretofore subpoenaed to be and appear in this 
Court to answer the plaintiffs' suit, to which suit the said defendants 
appeared and answered. 

And whereas, the said defendants Jesse Middleton, Alpheus Mid¬ 
dleton and Marion Houston have since deceased, as appears by the 
suggestion of the attorney for the defendants. 

Therefore you are hereby commanded to be and appear in this 
Court on or before the 20th day, exclusive of Sundays and legal 
holidavs. occurring after the service hereof, and show cause whv 
the above action should not be prosecuted to judgment. 

Witness, The Honorable J. Harry Covington, Chief Justice of 
said Court, this 18" dav of December. A. D. 1916. 

[seal.] ! J. R. YOUNG. Clerk. 

By ALF. G. BUHRMAN, 

Ass’t Clerk. 


Marshal’s Return. 

Summoned Marion Hyatt, personally Dec. 18, 1916. 

Frank D. Middleton, Admr. personally Dec. 20, 1916. 

9 Claud Benson Brown, personally Dec. 19, 1916. 

Frank D. Middleton, as heir of Alpheus Middleton, per¬ 
sonally Dec. 20, 1916. 

All others within named not to be found Jan. 13, 1917. 

MAURICE SPLAIN, 

: Marshal. 
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Motion of Marion Hyatt to Quash Summons. 

Filed January 12, 1917. 

1/ / J 

* * * * * * | * 

Now comes Marion Hyatt and moves the Court to quash the sum¬ 
mons issued out of this Court on the 18th day of Decejnber, 1916, 
commanding her to appear and show cause why the above action 
should not be prosecuted to .judgment. 

NATHL. WILSON, I 
CLARENCE R. WILSON, 
WALTER D. DAVIDGE, 

PAUL E. LESH, 

Attorneys for Maripn Hyatt. 

Note.— One of the grounds of the foregoing motion is that as 
appears upon the record herein Jesse Middleton, for whjom the said 
Marion Hyatt is attempted to be substituted as party defendant, 
died on the 17th day of July, 1918, and no proper representative 
of said deceased defendant was made a party to this action within 
one year from the death of the said defendant,!as required 
10 by the Statute in such case made and providejd, and said 
action is as to said deceased defendant, his heirs and next 
of kin, abated. 

Copy served. 

JO. V. MORGAN. 

I 

Motion of Frank D. Middleton to Quash Summons. 

Filed January 12, 1917. 

♦ * * * * * * 

Now comes Frank D. Middleton and moves the Court to quash 
the summons issued out of this Court on the 18th day of December, 
1916, commanding him to appear and show cause why the above 
action should not be prosecuted to judgment. 

NATHL. WILSON, 

CLARENCE R, WILSON, 
WALTER D. DAVIDGE, 

PAUL E. LESH, 

Attorneys for Frank D. Middleton. 

j 

Note.— One of the grounds of the foregoing motiorj is that, as 
appears upon the record herein, Jesse Middleton, for whom said 
Frank D. Middleton is attempted to be substituted as party de¬ 
fendant, died on the 17th day of July, 1913, and Alpheus Middle- 
ton, for whom said Frank D. Middleton is also attempted to be 
substituted as a party defendant, died on the 13th day of June, 
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1908. and no proper representative of said deceased defendants was 
made a party to this action within one year from the death of said 
defendants, as required by the Statute in such case made 

11 and provided, and said action is as to said deceased de¬ 
fendants, their heirs and next of kin, abated. 

Copv served. 

' JO. V. MORGAN. 

Plea in Abatement. 

Filed January 12, 1917. 

******* 

Now comes Claude Benson Brown, administrator of the estate of 
Jesse Middleton, deceased, by his attorney, and prays whether he 
ought to be compelled to answer the summons issued in the above 
entitled cause on the 18th day of December, 1916, and served upon 
him. for that the said Jesse Middleton, one of the parties defendant 
in the above entitled cause, died on the 17th day of July, 1913, and 
letters of administration were issued upon his estate to said Claude 
B. Brown on the 3rd day of June, 1914, and said Claude B. Brown 
was not made party defendant to said action within six months after 
the issuance of said letters of administration, and so said Claude B. 
Brown says that by the force of the Statute in such case made and 
provided the above entitled action became and was and now remains 
abated as to said Jesse Middleton, his heirs at law and next of kin, 
and as to Claude B. Brown, administrator of his estate. 

NATHL. WILSON. 

CLARENCE R. WILSON. 

I WALTER D. DAVIDGE. 

PAUL E-. LESH. 

Copv served. 

JO. V. MORGAN. 

12 Demurrer to Plea in Abatement. 

Filed February 9, 1917. 

******* 

The plaintiffs, by their attorneys Charles A. Keigwin and Douglas, 
Obear & Douglas, sav that the plea in abatement filed on behalf of 
Claud Benson Brown, Administrator of the estate of Jesse Middleton, 
is bad in substance. 

DOUGLAS, OBEAR & DOUGLAS, 

CHAS. A. KEIGWIN, 

Attorneys for Plaintiffs. 


Among the points to be argued are: 

First. That the plea does not state sufficient ground for the abate¬ 
ment of the action. 
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Second. That it is not accompanied by an affidavit as to the 
truth thereof. 

Third. That the commencement and conclusion are improper.’ 
- Fourth. That the plea is in other respects uncertain, informal, 
defective, and insufficient. 

To Messrs. Nathaniel Wilson, Clarence Wilson, 

Walter Davidge and Paul Lesh, 

Attorneys for Defendants: 

Please take notice that the above demurrer will be called to the 
attention of the Court on Friday, the 16th day of February, 1917, 
at ten o’clock, or as soon thereafter as the same may be heard. 

DOUGLAS, OBEAR & DOUGLAS, 

CHAS. A. KEIGWIN, j 

Attorneys jot Plaintiffs. 

13 Service accepted this 8th dav of February, 1917. 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Of Attorneys for defendants. 

Affidavit to Accompany Plea in Abatement. 

Filed February 14, 1917. 

* * * * * * * 

District of Columbia, ss: 

Clarence R. Wilson, being first duly sworn on oath deposes and 
says that he is one of the attorneys of record for the defendants in 
the above-entitled cause, that he has read the plea in abatement filed 
on behalf of Claude Benson Brown, administrator of the estate of 
Jesse Middleton and that the same is true in fact. 

CLARENCE R. WILSON. 

Subscribed and sworn to before me this 10th dav of Fdbruarv, 1917. 

E. L. WHITE; 

[seal] Notary Public for the 

District of Columbia. 

14 Supreme Court of the District of Columbia. 

Fridav, June 29, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 

* * * * * * * 

Upon consideration of the several motions of Marion Hyatt and 
Frank D. Middleton filed herein January 12, 1917 to quash the 

2—3402 
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summons issued herein on the 18th day of December, 1916, it is 
ordered that the service of the U. S. Marshal on said Marion Hyatt 
and Frank D. Middleton herein, be, and it is hereby quashed, set 
aside and held for naught. • 

Further, upon consideration of the plaintiffs’ demurrer filed herein 
February 9, 1917, to the plea in abatement of Claud Benson Brown, 
Administrator, it is ordered that said demurrer be, and it is hereby 
sustained. 


Plaintiffs’ Bill of Exceptions. 

Filed July 26, 1917. 

3jC * * 3(C * S|C * 

This cause coming on to be heard upon the several motions of 
Marion Hyatt and Frank D. Middleton to quash the service 
15 of summonses issued herein on the 18th day of December, 
1916, and served upon the said movants respectively, it was 
ordered by the Court that the said service be and it is hereby quashed, 
set aside and held for naught. 

To which said ruling and action of the Court, the plaintiffs herein, 
by their counsel, duly prayed an exception, which exception is al¬ 
lowed to them. 

And the said plaintiffs now presenting this their bill of exceptions 
and praying that it may be signed and sealed by the Court and 
made a part of the record herein, the same is accordingly done, now 
for then to have the same effect as if done at the time of the taking 
of the said exceptions, this the 26th day of July in the year Nineteen 
Hundred Seventeen. 

J. HARRY COVINGTON, 

Chief Justice. 


Suggestion of Death of Wm. A. Shreve. 

Filed November 12, 1918. 

♦ ♦#***♦ 

Now comes Clarence R. Wilson, Esquire, and gives the Court to 
understand and be informed that since the filing of the declaration 
herein, William A. Shreve, one of the defendants named in the 
amended declaration, died on the 19th day of March, 1915. 

CLARENCE R. WILSON. 
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16 Suggestion of the Death of George II. Culver. 

Filed November 18, 1918. 

' J 

j 

* jjc j|c * jjc 5jc | * 

Now comes Paul E. Lesh, Esquire, and gives the Court to under¬ 
stand and be informed that since the filing of the declaration 
herein, George H. Culver, one of the defendants nained in the 
amended declaration, died on the 21st dav of February^, 1916. 

PAUL E. LESH. 

Plea in Abatement of Welch et al. After Last Continuance. 

I 

J 

Filed November 18, 1918. 1: : 

* * * * * * j * 

Now come the defendants, Mary J. Welch, Clarence Beall, Marion 
Hyatt, and Margaret Halpine, by their attorneys and bv leave of 
court first had and obtained, and pray judgment whether 1 they ought 
to be compelled to answer the summons and declaration in the 
above-entitled cause, for that they say that after the alleged cause of 
action accrued, and after the last pleading in this action, the matters 
hereinafter pleaded in abatement of this action occurred on the 
days hereinafter set forth; that these defendants and Alpheus Middle- 
ton, Jesse Middleton, William A. Shreve, Helen Houston and George 
II. Culver, were made and substituted parties defendant ip the above- 
entitled cause by order of this Court on June 25th, 1900, in the 
place and stead of William L. Chery and T. Pliny Moran, co-partners 
trading under the firm name and style of Cherv! and Moran 

17 Company; that the said defendant, Jesse Middleton, died on 
the 17th day of July, 1913, intestate, leaving him surviving 

no widow and as his only heir at law and next of kin Marion Hyatt, 
Frank Middleton, Marion Houston Smith and Buchanan Houston: 
that the said defendant, Alpheus Middleton, died on the 13th day of 
June, 1908, intestate, leaving him surviving no widow and as his 
only heirs at law and next of kin, Frank Middleton: that the said 
defendant Helen Houston died on the 14th day of March, 1913, 
leaving her surviving no husband, and as her only heirs at law and 
next of kin, Marion Houston Smith and Buchanan Houston; that 
the said defendant, William A. Shreve. died intestate, pn the 19th 
day of March, 1915, leaving him surviving no wife, and as his 
only heirs at law and next of kin, Margaret Halpine and George II. 
Culver, since deceased; that the said defendant George H. Culver 
died on the twenty-first day of February, 1916, intestate, leaving 
him surviving a widow, Caroline Dorothy Culver, and as his only 
heirs at law and next of kin, Carrie Estelle Hutchinson, wife of 
Frank Hutchinson, Emma Virginia Harding, wife of William 
Harding. William 0. Culver, John T. Culver, Florence L. Culver. 
Preston Culver, E. Marie Culver, Leroy Culver, Kenneth Culver and 
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Earle Culver. These defendants further say that no proper repre¬ 
sentative of the said deceased defendant was made a party to the 
above entitled action within one year from the death of the said 
defendants, and so defendants say that by force of the statute in 
such case made and provided, the above-entitled cause became and 
was and now remains abated as to said deceased defendants, and 
by reason of said abatement, said action is also abated as to 
18 these defendants. 

Wherefore, they pray judgment of the summons and dec¬ 
laration in the above entitled cause and that the same may be 
quashed. 

NATHL. WILSON, 
CLARENCE R. WILSON, 
PAUL E. LESH, 

Attorneys. 

District of Columbia, ss: 

Now comes Paul E. Lesh. Esquire, one of the attorneys for the 
defendants in this cause, and makes oath and says that plea here¬ 
unto annexed is true in substance and fact. 

PAUL E. LESH. 


Subscribed and sworn to before me this 18th dav of November, 
A. D. 1918. 


J. R. YOUNG, 

Clerlr 

Bv CHAS. B. COFLIN, 

Ass’t Cl’k. 


Plea in Abatement of Brown, Aclmr., After Last Continuance. 

Filed November 18, 1918. 

* ***** * 

Now comes Claude Benson Brown, administrator of the estate of 
Jesse Middleton, deceased, by his attorneys and by leave of the court 
first had and obtained, and prays judgment whether he ought to be 
compelled to answer the summons and declaration in the above- 
entitled cause, for that he says that after the alleged cause 
19 of action accrued, and after the last pleading in this action 
the matters hereinafter pleaded in abatement of this action 
occurred on the davs hereinafter set forth; that these defendants 
and Alpheus Middleton, Jesse Middleton, William A. Shreve, Helen 
Houston, and George H. Culver, were made and substituted parties 
defendant in the above-entitled cause by order of this Court of June 
25th, 1900, in the place and stead of William L. Cherv and T. Pliny 
Moran, co-partners trading under the firm name and style of Cherv 
and Moran Company; that the said defendant, Jesse Middleton died 
on the 17th day of July, 1913, intestate, leaving him surviving no 
widow and as his onlv heirs at law and next of kin, Marion Hvatt, 


13 


T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 

Frank Middleton, Marion Houston Smith and Buchanan Houston; 
that the said defendant Alpheus Middleton died on the! 13th day of 
June, 1908, intestate, leaving him surviving no widow;, and as his 
only heirs at law and next of kin, Frank Middleton; jhat the said 
defendant Helen Houston died on the 14th day of INjlarch. 1913, 
leaving her surviving no husband, and as her only heiijs at law and 
next of kin, Marion Houston Smith and Buchanan Houston; that 
the said defendant William A. Shreve died intestate on the 19th day 
of March, 1915, leaving him surviving no wife, and! as his only 
heirs at law and next of kin, Margaret Halpine and George H. 
Culver, since deceased; that the said defendant George H. Culver 
died on the twenty-first day of February, 1916, intestate, leaving 
him surviving a widow. Caroline Dorothy Culver and! as his only 
heirs at law and next of kin, Carrie Estelle Hutchinson, wife 
20 of Frank Hutchinson, Emma Virginia Harding.j wife of Wil¬ 
liam Harding, William 0. Culver, John T. Culyer, Florence 
L. Culver, Preston Culver, E. Marie Culver, Leroy Culver, Kenneth 
Culver and Earle Culver. This defendant further says that no 
proper representative of the said deceased defendants was made a 
party to the above-entitled action within one year from the death 
of the said defendants, and so defendant says that bv force of the 
statute in such case made and provided, the above-entitled cause be¬ 
came and was and now remains abated as to said deceased defendants, 

and bv reason of said abatement, said action is also abated as to 

•/ ' 

this defendant. 

Wherefore, he prays judgment of the summons and declaration 
in the above-entitled cause and that the same may be quashed. 

NATHL. WILSON, 
CLARENCE R. WILSON, 
PAUL E. LESH. 

Attorneys. 

District of Coll t mbia, ss: 

Now comes Paul E. Lesh, Esquire, one of the attorneys for the 
defendants in this cause, and makes oath and says tLjat plea here¬ 
unto annexed is true in substance and fact. 


PAUL 


E. LESH. 


Subscribed and sworn to before me this 18th dav of November, 

A. D. 1918. 

J. R. YOUNG, 

Clerk , 

Bv CHAS. B. COFLIN, 


Ass’t Cl’k. 


Demurrer to Pleas in Abatement. 


Filed November 25, 191S. 

* * * * * * j * 

Now come the plaintiffs in the above-entitled catise, by their 
attorneys Charles A. Keigwin and Charles A. Douglas,! and say that 
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the plea herein filed on the 18th day of November. 1918, by the 
defendants Mary J. Welch and others joining with her therein and 
entitled a plea in abatement after last continuance, and also the 
plea in abatement on the same day filed by the defendant Claude B. 
Brown, are bad in substance. 

CHAS. A. DOUGLAS, 

CHAS. A. KEIGWIN, 

Attorneys for Plaintiffs. 

Note.— Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are these: 

1. That the matters of fact stated in the said pleas do not cause 
the action to abate. 

2. That it appears by the record herein that process was issued 
against the heirs and personal representatives of all the parties de¬ 
fendant whose deaths have been suggested and who are named in 
the said pleas in due time after the suggestion of such deaths, and 
that all other proper and necessary steps to make such heirs and per¬ 
sonal representatives parties defendant herein have been taken by 
the plaintiffs. 

3. That it appears by the record herein that all the facts stated 

in the said pleas occurred before the last pleading filed herein. 

22 4. That the said pleas are defective and bad in substance 
in that they lack proper commencements and also proper 

conclusions. 

5. That the said pleas are in other respects informal, uncertain 
and insufficient. 

Messrs. Wilson. Huidekoper & Lesh, 

Attorneys for Defendants: 

Please take notice that the foregoing demurrer will stand for 
hearing before Mr. Justice Stafford in the Circuit Court No. 2 on 
? the -< 9tli da\ of November, 1918, at the coming in of the 
Court on that day. or as soon thereafter as counsel can be heard. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

Service accepted this 25th dav of November. 1918. 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Defendants. 

23 Motion for Leave to Amend Declaration. 

Filed November 25, 1918. 

****** * 

Now come the plaintiffs in the above-entitled cause and move the 
Court for leave to amend their declaration in the said cause by sub- 
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stituting for the second thereof the count which isj hereunto an- 

CHAS. A. KEIG^VIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

Messrs. Wilson, Huidekoper & Lesh, j 

Attorneys for Defendants: 

Please take notice that we shall ask the action of the Court on the 
foregoing motion on Friday, the 29th day of November, 1918, at the 
coming of the Court on said day, or as soon thereafter as counsel 
can be heard. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

i 

Service accepted this 25th day of November, 1918. 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Defendants. 

i 

24 Amended Second Count of Declaration . 

* * * * * | 5jC 

2. The said plaintiffs Margaret B. Lee and others in the first count 
hereof named further sue the said defendants, being those also 
named in the first count, for money payable by the said defendants 
to the said plaintiffs by way of mesne profits on account of the prem¬ 
ises mentioned and described in said first count and on account of 
the unlawful ejectment of the said plaintiffs therefrom, as is stated 
in the said first count, (all the averments in said count being here ex¬ 
pressly referred to and adopted for the purposes of this count) for 
that heretofore, towit, on the 23rd dav of May in the vear 1891, the 
said plaintiffs were lawfully possessed of the premises!and parcel of 
real estate in said first count mentioned and described and the said 
defendants, upon the said day, did unlawfully enter upon said prem¬ 
ises and eject the said plaintiffs therefrom; and the said defendants 
did thereafter and from the said day hitherto remain and continue 
in the unlawful possession of said premises and did detain and have 
detained the same from the said plaintiffs, and are still at the time 
of the filing of this declaration in such unlawful possession, and they 
have since the day last aforesaid unlawfully used and occupied the 
said premises and received the fruits, rents and profits accruing there¬ 
from and now continue so to do, the clear value of such fruits, rents 
and profits and of such unlawful use and occupation amounting to 
the sum of $100,000. 

Wherefore the said plaintiffs claim from the said defend- 

25 ants by way of mesne profits the said sum of! $100,000, to¬ 
gether with the clear value of such other fruits, rents and 
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profits as may accrue to the said defendants during the pendency of 
this action together with the costs of this action. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

Motion to Quash. 

Filed January 20, 1919. 

* * * * * * * 

Now comes Frank D. Middleton, administrator of the estate of 
Frances E. Middleton, by his attorneys appearing herein for the pur¬ 
pose only of this motion, and moves the court to quash the summons 
issued out of this court on the 18th day of December, 1916, com¬ 
manding him, as administrator as aforesaid, to appear and show 
cause why the above action should not be prosecuted to judgment. 

NATHL. WILSON, 
CLARENCE R. WILSON, 
PAUL E. LES'H, 

Attorneys for Frank D. Middleton, Admin¬ 
istrator of the Estate of Frances E. Mid¬ 
dleton. 

Note:— Among the grounds of the foregoing motion are that 
Frances E. Middleton was not a party to this cause; that her only 
connection therewith was that she was the widow of Alpheus Mid¬ 
dleton, who died January 13th, 1908, and for whom no representa¬ 
tive was made a party defendant to this action within one year; that 
the said Frances E. Middleton died July 8th, 1911, and let- 
26 ters of administration were issued to Frank D. Middleton on 
July 19th, 1911, and Frank D. Middleton was not made a 
party defendant in this action within six months after the issuance 
of said letters of administration. 

District of Columbia, ss: 

Clarence R. Wilson, being first duly sworn, deposes and says that 
he is one of the attorneys for the defendants in the case of Margaret 
B. Lee, et ah, plaintiffs, vs. Mary J. Welch, et al., defendants, Law 
No. 43,147, and makes this affidavit in support of the motion of 
Frank D. Middleton, administrator of the estate of Frances E. Mid¬ 
dleton, to which this affidavit is to be annexed; that Alpheus Mid¬ 
dleton, who had been a defendant herein, died, as appears from the 
record herein, January 13th, 1908, leaving a widow, Frances E. Mid¬ 
dleton, who died July 8th. 1911; letters of administration were 
granted upon her estate bv the Supreme Court of the District of Co¬ 
lumbia, holding a Probate Court, and issued to Frank D. Middle- 
ton on Julv 19th, 1911 


CLARENCE R. WILSON. 
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27 Subscribed and sworn to before me this loth day of Janu¬ 
ary, A. D. 1919. 

[seal.] E. L. WHITE, 

Notary Public for the District of Columbia. 

Stipulation for Rectifying Certain Proceedings. 

Filed March 6, 1919. i 

* * * * * * * 

For the purposes of correcting divers accidental irregularities in 
respect of the order of filing motions and demurrers and in respect 
of the sequence of other proceedings had in the above-entitled causes, 
and for the purpose of rectifying the record to accord with the intent 
and understanding of the parties, and in order to 1 give effect 
promptly and conveniently to the rulings heretofore indicated by the 
court as contemplated to be made, it is hereby, on this the 28th day 
of February, 1919, by and between the several parties to the above- 
entitled causes, and to each of the said causes, by their respective at¬ 
torneys, stipulated and agreed as follows, that is to say: i 

1. In the case No. 43,540, the second amended declaration offered 
by the plaintiff on November 25, 1918, shall be deemed and taken 
as filed on the said day bv the leave of the court over the objection 
of the defendants upon the grounds that William T. Lynch, as de¬ 
visee of Mary A. Lynch and as executor of the will of Mary A. 

Lyncli, is not a proper plaintiff in this action; that the claim 

28 asserted by the said William T. Lynch under the will of the 
said Mary A. Lynch, original and now deceased plaintiff, is 

inconsistent with the claim heretofore asserted and litigated by the 
said William T. Lynch in this action; and the action is abated and 
adjudicated to have been abated by the death of the said Mary A. 
Lynch. And to the overruling; of the said objections by the court 
and the granting of leave to file the said second amended declara¬ 
tion, the defendants reserve and are allowed exception upon the 
grounds stated as grounds of objection to such action, j 

2. In the case No. 43540. the motion purporting to he a motion 
to strike out the second amended declaration, which was by the 
defendants, Welch, Beall, Hyatt and Halpine, prematurely filed on 
November 18, 1918, shall be deemed and taken as filed directly after 
the admission by the court of the second amended declaration offered 
by the plaintiffs on November 25, 1918, and be deemed and taken 
as addressed to the said second amended declaration so actually 
filed and allowed. And to the overruling of the said motion the 
said defendants reserve and are allowed exceptions upon the ground's 
stated in the said motion. 

3. In the case No. 43147, the amended second count of the 
declaration offered by the plaintiffs on November 25; 1918, shall 
be deemed and taken as filed on the said day by leave of the court 
over the objection of the defendants on the ground that the said 
action had theretofore abated, and that the only purpose and effect 

3—3402 
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of the proposed amendment is to increase the amount of 

29 damages claimed and that there is no occasion for such 
amendment. And to the overruling of the said objections 

by the court and granting leave to file the said amended count, the 
defendants reserve and are allowed an exception upon the grounds 
stated as grounds of objection to such action. 

4. That the pleas in abatement filed in both of the above-entitled 
causes by Claude Benson Brown, as administrator on January 12, 
1917, and the affidavits in support of the said pleas filed by the said 
Brown on February 14. 1917, shall be deemed and taken as pleas 
in abatement properly supported by the said affidavits filed by the 
said Brown after the admission of the last amended declaration in 
the two causes, and addressed to the said amended declarations; that 
the said pleas in abatement shall be deemed to have been filed with 
the said affidavits thereto attached and good as against objection 
on the ground that they were in fact filed without affidavits; that 
the demurrers heretofore filed by the plaintiffs to the said pleas be 
deemed and taken as demurrers to the said pleas considered as filed 
to the last amended declarations (the lack of affidavits with said 
pleas as originally filed being waived by the plaintiffs); and that 
the said pleas, as hereby amended and in the status thereof hereby 
defined, are to be held good and the said demurrers thereto are to 
be overruled in accordance with and by reason of the ruling of 
Chief Justice Covington as stated and embodied in the opinion by 
him filed in these causes on June 29, 1917, provided that the court 
shall be of opinion that the said ruling is controlling and applicable 
at the present time and in the status of the causes , as defined by 

this stipulation, in which event the plaintiffs are hereby 

30 allowed the benefit of exceptions to such overruling of the 
said demurrers. 

5. That the motions to quash the service of process upon Frank 
D. Middleton, i administrator of Frances E. Middleton, deceased, 
which were filed in these causes by the said Frank D. Middleton 
on January 20; 1919, are to be granted in accordance with and by 
reason of the aforesaid ruling of' Chief Justice Covington stated in 
the opinion by him filed herein on June 29, 1917, provided the 
court shall be of opinion that the said ruling is controlling at the 
present time and applicable to the said motions, in which event 
the plaintiffs are allowed the benefit of exception to such overrul¬ 
ing with the same effect as if the bill of exceptions allowed to them 
and made of record on July 26, 1917, had been expressly taken in 
contemplation of such action and made applicable thereto. 

6. That in case, Law No. 43,540, the motion to strike out said 
said second amended declaration filed on behalf of Claude Benson 
Brown, administrator, November 18, 1918, and his appearance in 
this cause by said motion, be considered as withdrawn by the mover 
thereof from the file and as of no effect whatever. 

7. That in case, Law No. 43,540, the same points and objections 
raised or attempted to be raised on behalf of the defendants, Welch, 
Beall, Hyatt and Ilalpine, by the motion to strike out filed Novem¬ 
ber 18, 1918, be considered as having been made by demurrer filed 
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on behalf of said defendants, which demurrer shall be considered 
as having been by the court overruled, and exceptions on behalf of 
said defendants, be noted on the grounds stated in said 

31 motion; and the same points and objections be considered 
as having been raised by a plea in abatement;, which plea 

may be considered to have been adjudged by the court bad upon 
demurrer thereto by the plaintiff, and exception on behalf of said 
defendants be noted upon the grounds stated in said jnotion. 

8. That in the case Law No. 43,147, the demurrer filed, Novem¬ 
ber 25, 1918, by the plaintiffs to the plea in abatement!filed Novem¬ 
ber 18, 1918, on behalf of the defendants, Welch, Beall, Hyatt and 
Halpine, be by the court sustained, and exception on behalf of 
the defendants to the sustaining of said demurrer be noted. 

9. That in case No. 43,540, a plea in abatement be considered 
to have been filed on behalf of the defendants, Welch, Beall, Hyatt 
and Halpine, setting up in abatement of the action the same grounds 
as are set up in the plea in abatement in case No. 43,147, filed 
November 18, 1918, which plea may be considered to have been 
adjudged by the court insufficient upon demurrer thereto by the 
plaintiff, and exception to the sustaining of the demutrer be noted 
on behalf of the defendants. 

10. That in case No. 43,147, the plea in abatement filed on be¬ 
half of Claude Benson Brown, administrator, on November 18, 1918, 
and his appearance in this cause by said plea, be considered as with¬ 
drawn bv the said administrator from the file and as of no effect 
whatever. 

11. That in both of said cases the defendants, Welch, Beall, Hyatt 
and Halpine, be by the court granted leave to plead in bar to the 
amended declaration within ten days of the approval of this stipu¬ 
lation by the court. 

CHARLES A. IvEIGWIN, 

CHAS. A. DOUGLAS. 

Attorneys fof Plaintiffs. 

32 NATH'L WILSON, 

CLARENCE R, WILSON, 

PAUL E. LESH, 

Attorneys for defendants. 


Supreme Court of the District of Columbia. 

Thursdav, March! 6th, 1919. 

V / | ' 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 


Upon consideration of the pleadings filed herein, ajnd the stipu¬ 
lation dated February 28, 1919, executed by counsel fpr the parties 
in the above-entitled cause and herein filed, which stipulation is 
hereby approved, it is this the 6th day of March, 1919; ordered that 
leave be granted the plaintiffs to file the amended second count of 
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the declaration offered by them for filing on November 25, 1918, 
as of said date. 

That the demurrer by the plaintiffs filed to the plea in abatement 
of Claude BenSon Brown, administrator, etc., filed January 12, 1917, 
and supported by affidavit filed February 14, 1917, is overruled. 

That the plea in abatement filed in behalf of Claude Benson 
Brown, administrator, on November 18, 1918, and his appearance 
in this cause bv said plea, be considered withdrawn and of no effect 
whatever. 

That the motion to quash the process served upon Frank D. 
Middleton, as administrator of Frances E. Middleton filed January 
20, 1919, is granted. 

That the demurrer filed November 25, 1918, to the plea 
33 in abatement of the defendants, Welch, Beall, Hyatt and 
Halpine, filed November 18, 1918, is sustained. 

That leave is granted the defendants. Welch, Beall, Hyatt and 
Halpine to plead in bar to the amended declaration within ten days 
of this date. 


Pleas of Defendant Mary . 7 . Welch. 

Filed March 17, 1919. 

******* 

1. Comes now the defendant, Mary J. Welch, by her attorneys, 
and for plea to the declaration therein as amended as of November 
25th, 1918, and each count thereof, and says that she is not guilty 
in manner and form as alleged. 

2. And the said defendant. Mary J. Welch, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen years next before the 
filing of the said amended declaration. 

3. And the said defendant. Mary J. Welch, for a further plea to 
the second count of the said declaration says that the cause of action 
set forth therein did not accrue within three years next before the 
filing of the said amended declaration. 

4. And the said defendant, Mary J. Welch, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen years next before the 

institution of this suit. 

34 5. And the said defendant, Mtarv J. Welch, for a further 

plea to the second count of the said declaration says that 
the cause of action set forth therein did not accrue within three vears 
next before the institution of this suit. 

NATIFL WILSON. 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Attorneys for the Defendant. 
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Pleas of Defendant Margaret Halpine. j 
Filed March 17, 1919. j 

♦ * * * * * | * 

1. Comes now the defendant, Margaret Halpine, by her attorneys, 
and for plea to the declaration therein as amended as; of November 
25th, 1918, and each count thereof, and says that she is not guilty 
in manner and form as alleged. 

2. And the said defendant, Margaret Halpine, for a further plea 
to the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen vears next before the 
filing of said amended declaration. 

3. And the said defendant, Margaret Halpine. for a further plea 
to the second count of the said declaration savs that! the cause of 

_ V 

action set forth therein did not accrue within three vears next be- 
fore the filing of the said amended declaration. 

4. And the said defendant, Margaret Halpine, for a further 

plea to the first count of the said declaration I says that the 

35 cause of action set forth therein did not accrue! within fifteen 
vears next before the institution of this suit. 

4 / | 

5. And the said defendant, Margaret Halpine, for a further plea 
to the second count of the said declaration says that the cause of 
action set forth therein did not accrue within three years next be¬ 
fore the institution of this suit. 

NATH'L WILSON. 
CLARENCE RL WILSON. 

PAUL E. LESH. 

Pleas of Defendant Clarence Beall. 

Filed March 17, 1919. j 

***** f * 

1. Comes now the defendant. Clarence Beall. In-j his attornevs, 

and for plea to the declaration therein as amended as of Novem¬ 
ber 25th, 1918, and each count thereof, and says that he is not 
guilty in manner and form as alleged. 

2. And the said defendant, Clarence Beall, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen years next before the 
filing of the said amended declaration. 

3. And the said defendant. Clarence Beall, for a further plea to 
the second count of the said declaration says that the cause of ac¬ 
tion set forth therein did not accrue within three years next before 
the filing of the said amended declaration. 

4. And the said defendant, Clarence Beall, for a further plea to 

the first count of the said declaration says thjat the cause of 

36 action set forth therein did not accrue within fifteen vears 
next before the institution of this suit. 
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5. And the said defendant. Clarence Beall., for a farther plea to 
the second count of the said declaration says that the cause of ac¬ 
tion set forth therein did not accrue within three years next before 
the institution of this suit. 

NATH'L WILSON. 

CLARENCE R. WILSON. 

PAUL E. LESH. 


Pleas of Defendant Marion Hyatt. 

Filed March 17, 1919. 

* ; * * * * * 

1. Comes now the defendant, Marion Hyatt, by her attorneys, 
and for plea to the declaration therein as amended as of Novem¬ 
ber 25th, 1918, and each count thereof, and says that she is not 
guilty in manner and form, alleged. 

2. And the said defendant. Marion Hyatt, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen years next before the 
filing of the said amended declaration. 

3. And the said defendant, Marion Hyatt, for a further plea to 
the second count of the said declaration savs that the cause of ac- 
tion set forth therein did not accrue within three years next before 
the filing of the said amended declaration. 

4. And the said defendant, Marion Hyatt, for a further 
37 plea to the first count of the said declaration says that the 
cause of action set forth therein did not accrue within fifteen 
years next before the institution of this suit. 

5. And the said defendant, Marion Hyatt, for a further plea to 
the second count of the said declaration says that the cause of ac¬ 
tion set forth therein did not accrue within three vears next before 
the institution of this suit. 

NATH’L WILSON. 

CLARENCE R. WILSON. 

PAUL E. LESH. 

Joinder of Issue. 

Filed March 21, 1919. 

s|e | sje * * * * 

Comes now the plaintiffs by their attorneys and join issue on each 
and every of the separate pleas of Margaret Halpine, Marion Hyatt, 
Clarence Beall and Mary J. Welch to the amended declaration of 
November 25, 1918. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS. 

Attorneys for Plaintiffs. 
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Suggestion of the Death of Margaret Halpine. 

Filed Mav 2, 1919. 

| 

I 

-X» vL* ‘-L* vL» ^L» I 

»('■ 

j 

I 

Now comes Clarence R. Wilson, one of the attorneys for the de¬ 
fendants in the above-entitled cause, and suggests the! death of the 
defendant, Margaret Halpine, who died on thef 24th dav of 

38 March. 1919. 

CLARENCE R. WILSON. 

I 

Supreme Court of the District of Columbia. 

Friday, May 9th, 1919. 

I 

Session resumed pursuant to adjournment, Hon.! Wendell P. 
Stafford, Justice presiding. 

* * * * * * 

Come again the parties hereto, in manner aforesaid and the same 
jury that retired last evening coming into Court and being inquired 
of as to their verdict upon their oath say they find the jissues herein, 
in favor of the defendants. j 

Motion in Arrest of Judgment. 

Filed May 12, 1919. 

* * * * * | * 

Comes now the plaintiffs by their attorneys Charles A. Keigwin 
and Charles A. Douglas, and move the court in arrest of judgment 
in the above-entitled cause, and for reason therefor show to the 
court that this cause was allowed to be proceeded with without cer¬ 
tain defendants who were properly substituted. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

39 To Messrs. Clarence R. Wilson and Paul E. Lesh, 

Attorneys for Defendants: 

Please take notice that the above motion will be called to the at¬ 
tention of Mr. Justice Stafford in Circuit Court No. — on Friday, 
the 23rd day of May, 1919, at 10 o’clock, or as soon| thereafter as 
counsel may be heard. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for; Plaintiffs. 
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Motion for New Trial. 

Filed May 12, 1919. 

****** 

Come now the plaintiffs by their attorneys Charles A. Keigwin 
and Charles A. Douglas, and move the court to grant a new trial 
in the above-entitled cause and for reasons therefor show to the 
court : 

1. That the verdict is contrary to the evidence. 

2. That the: verdict is contrarv to the weight of the evidence 

QHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 


To Messrs. Clarence R. Wilson and Paul E. Lesh, 

Attorneys for Defendants: 

Please take notice that the above motion will be called to the at¬ 
tention of Mr. Justice Stafford in Circuit Court No. — on 

40 Friday, the 23rd day of May, 1919, at 10 o’clock, or as soon 
thereafter as counsel may be heard. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiffs. 

Supreme Court of the District of Columbia. 

Friday, June 27th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

****** 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, plaintiffs’ motions for a new trial and "in arrest 
of judgment are argued and submitted to the Court and being con¬ 
sidered are hereby severally overruled and judgment on verdict is 
ordered. Wherefore, it is considered that the plaintiffs take noth¬ 
ing by this action, that the defendants go hence without day, be 
for nothing held and recover of the plaintiffs their costs of defense 
to be taxed bv; the clerk and have execution thereof. 

41 Memoranda. 

July 11, 1919.—Plaintiffs note appeal to the Court of Appeals 
from the judgment entered June 27, 1919, and bond for costs is 
fixed at $100, or deposit of $50. 

$50 deposited in lieu of bond on appeal. 


25 


T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 


. Stipulation. 

Filed March 31, 1920. 

* * * * * * * 

It is hereby stipulated for the purposes of the present appeal 
only, by the plaintiffs and by the defendants in the above-entitled 
cause, by their respective attorneys, that by successive suggestions 
of death and orders to substitute, the deaths of all those persons named 
as plaintiffs in the original declaration herein filed who have died 
pending the cause have been duly suggested and in each iof such cases 
proper substitution of the parties legally succeeding in interest to 
such decedents by inheritance or devise has been made; j and that the 
plaintiffs named in the caption of this cause as the same appears in 
the transcript of record prepared upon appeal are those who are the 
proper parties plaintiff herein. 

CHAS. A. DOUGLAS, 

CHAS. A. KEIGWIN, 

JO. V. MORGAN, 

/ I V 

*4 ttorneys for Plaintiffs. 

WILSON, HUIDEKOPEll & LESH, 
CLARENCE R. WILSON & 

PAUL E. LESH, 

Attorneys for Defendants, \Mary 

J. Welch and Marion Ilyatt. 

42 Declaration. 

j 

Filed December 16, 1899. 

I 

In the Supreme Court of the District of Columbia. 

1 J 

At Law. No. 43540. 

i 

Mary A. Lynch, Plaintiff, 
vs. 

William L. Chery and T. Pliny Moran, Defendants. 

* 

1. The plaintiff, Mary A. Lynch, sues the defendant^, William L. 
Chery and T. Pliny Moran, to recover the following described real 
estate, to wit, the west half of lot numbered two (2), in square num¬ 
bered four hundred and eight (408), in the City of Washington, in 
the District of Columbia, as the same is laid down upon the ground 
plan or map of the said city, and all of the rights, easements, 
privileges, and appurtenances to the same belonging or in anywise 
appertaining in which said real estate and premises the said plaintiff 
claims an undivided one-third (1/3) interest in fee simple, and of 
which she, the said plaintiff, was heretofore, to wit. ori the twentv- 
4—3402 ! 
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third day of May, A. D., 1891, lawfully possessed, when the said 
defendants entered the same and unlawfully ejected .the said plaintiff 
therefrom, and which the said defendants now unjustly and unlaw¬ 
fully detain from the said plaintiff. And the plaintiff claims the 
possession of the said lot, and the improvements and appurtenances 
thereto, together with the costs of this suit. 

2. And the plaintiff, Mary A. Lynch, sues the defendants, William 
L. Chery and T. Pliny Moran, to recover the mesne profits 

43 payable by the defendants to the plaintiff, for that, hereto¬ 
fore, to wit, on the twenty-third day of May, A. D., 1891, the 

said plaintiff was lawfully possessed of the following described real 
estate and premises, to wit, the west half of lot numbered two (2), 
in square numbered four hundred and eight (408), in the City of 
Washington, in the District of Columbia, as the same is laid down 
upon the ground plan or map of the said City, together with the im¬ 
provements thereon, in which said real estate and premises the plain¬ 
tiff claims an undivided one-third (1/3) interest in fee simple, when 
the defendants entered the same and unlawfully ejected the plain¬ 
tiff therefrom; and unlawfully detained, and still detain, the same 
from the said plaintiff; and while so unlawfully possessing and de¬ 
taining the said real estate and premises and improvements, the de¬ 
fendants have used and occupied, and still continue to use and 
occupy, the same, and have taken and received, and still take and 
receive, the rents, issues, and profits accruing therefrom, to the 
damage of the said plaintiff of Twenty-five Thousand Dollars ($25,- 
000.00), mesne profits, with interest thereon at the rate of six (6) 
per centum per annum until paid, from the sixteenth day of Decem¬ 
ber, A. D., 1899 ; besides the costs 'of this suit. 

CHARLES EARL, 

FRANK T. BROWNING, 
CHARLES A. KEIGWIN, 

Attorneys for Plaintiff. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the 

44 day of the service hereof; otherwise judgment. 

CHARLES EARL, 

FRANK T. BROWNING, 

C. A. KEIGWIN, 

Attorneys for Plaintiff. 

Defendants’ Plea. 

Filed January 6, 1900. 

* * * * * * * 

The defendants say that they are not guilty as alleged. 

DAV1DGE & DAVIDGE, 

Attorneys for defendants. 


T. C. WHELAN ET AL. VS. MARY J. WHELAN EX AL. 


27 


Motion of Mary J. Welch et al. to Become Parties Defendant. 

I 

Filed June 25, 1900. 

* * * * * * * 

Now come Mary J. Welch, Clarence Beall, Marion Hyatt, Helen 
Houston, Alpheus Middleton, Jesse Middleton, William A. Shreve, 
Margaret Halpine, and George H. Culver, by their attorneys, Davidge 
and Davidge, Esquires, and show to the Court that they are" the owners 
and as lessors are in possession of the premises sued for herein, and 
that said defendants are their tenants, wherefore thev move the 
Court that they be admitted to defend the said cause instead of 
45 said defendants. 


We consent : 

CONRAD H. SYME, 
Attorney for Defendants. 


We consent to the granting of the above motion. 

CHARLES EARL. 

FRANK T. BROWNING, 
CHARLES A. KEIGWIN, 

Att’ys for Plaintiff. 

• I 

Above motion granted. 

JOE BARNARD. 

i Justice. 

Approved. 

E. F. BINGHAM, C. J. 


Supreme Court of the District of Columbia. 

• J 

Monday, Junq 25, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham, 
presiding. 

* * * * * * | * 

Now comes here Marv J. Welch. Clarence Beall. Marion Hvatt, 
Helen Houston, Alpheus Middleton, Jesse Middleton. William A. 
Shreve, Margaret Halpine, and George H. Culver, and move the 
Court for leave to defend the above-entitled causes in the place and 
stead of the original defendants, and the respective attorneys con¬ 
senting, it is considered that the above named persons be, and 
hereby are substituted and made parties defendant in each 
of the above cases. 


46 
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Thursday, April 26, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

Now comes here Mr. C. A. Keigwin and suggests the death of 
the plaintiff Mary A. Lynch, which is not denied, and upon motion 
of William T. Lynch he is hereby substituted as party plaintiff in 
the place and stead of Mary A. Lynch, deceased; whereupon the de¬ 
fendants' motion for a continuance filed herein, coming on to be 
heard, it is considered that the same be and hereby is overruled; 
and thereupon it is ordered that this cause be and hereby is consoli¬ 
dated with No. 43147 at Law for the purpose of trial, to be tried by 
the same jury at the same time and that a separate verdict be ren¬ 
dered in each case. 

Plea to Amended Declaration of Substituted Plaintiff. 

Filed May 2, 1906. 

******* 

Now come the defendants, by their attorneys, and, for plea to the 
first and second counts of the amended declaration filed by 
47 William T. Lynch, substituted plaintiff, say they are not 
guiltv as alleged in and bv said declaration. 

‘ i NATH’L WILSON. 

E. C. PETER. 

WALTER D. DAVIDGE. 
CLARENCE R. WILSON. 

Attorneys for Defendants. 

Motion to Substitute William T. Lynch as Plaintiff. 

Filed January 31. 1916. 

******* 

Now comes William T. Lynch, by Charles A. Keigwin and Doug¬ 
las, Ruffin & Obear, his attorneys, and causes the court to understand 
and be informed that since the institution of the above-entitled action 
Mary A. Lynch, the plaintiff therein, departed this life, testate; that 
by her last will and testament said Mary A. Lynch appointed said 
William T. Lvnch executor: that said last will and testament has 
been duly admitted to probate and record in the County of Mont¬ 
gomery. State of Marvland, and in the city of Washington, District 
of Columbia, as a will of real property; that letters testamentary 
issuing out of the Circuit Court of Montgomery County, Mary¬ 
land. have been granted to said William T. Lynch; that in and by 
said last will and testament said William T. Lynch was made the 
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sole legatee and devisee of the estate of the said Mary A. Lynch; 
wherefore the said William T. Lynch, by his attorney^, moves this 
honorable court that an order be made substituting said William T. 
Lynch, executor and sole devisee of the estate of Mary A. Lynch, 
deceased, as party plaintiff in the above-entitled cguse. 

48 ' CHARLES A. KEIGWIN, 

DOUGLAS, RUFFIN & OBEAR, ' 

Attorneys for Plaintiff. 

To Nathan Wilson, Clarence R. Wilson. 

Walter D. Davidge, and Edwin C. Peter. Esquires. 

Attornevs for Defendants. 

%J I * 

Take notice that the foregoing will be for hearing on Friday, the 
4th dav of Feb’v, 1916. 

CHARLES A. KEIGWIN, ! 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys fox Plaintiff. 

l *"■ ’ , 

Service acknowledged this 31st- dav of Januarv, 1915. 

NATH’L WILSON & 
CLARENCE R, WILSON. 

Attorneys for Defendants. 


Supreme Court of the District of Columbia. 

Fridav, February 4th. 1916. 

4/ 7 J 

Session resumed pursuant to adjournment. Hon. Weddell P. Staf¬ 
ford, Justice presiding. 


Upon consideration of the motion of William T. Lynch, filed 
herein by his attorneys, that an order be made substituting said 
William T. Lvnch, Executor and Sole Devisee of the Estate of 

v 7 

Mary A. Lynch, deceased, as party plaintiff in the above- 
49 entitled cause, it is ordered that said motion lie.: and the same 
is hereby overruled without prejudice. 

To the action of the Court in overruling said motion plaintiff’s 
attorney prays an exception, which is hereby noted. 

Further upon consideration of defendants' motion filed herein by 
their attorneys February 2d, 1916. to enter an order staying further 
proceedings herein until the plaintiffs shall pay the costs heretofore, 
on, to wit, June 9, 1908, adjudged to be due the defendants from the 
plaintiffs, it is ordered that said motion be. and the same is hereby 
overruled. j 
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Motion for Substitution. 

Filed March 1, 1916. 

* * * * * * . * 

Now comes William T. Lynch, by Charles A. Keigwin and Doug¬ 
las, Ruffin & Obear, his attorneys, and causes the court to under¬ 
stand and be informed that since the institution of the above-entitled 
action Mary A. Lynch, the plaintiff therein, departed this life, 
testate: that bv her last will and testament said Mary A. Lynch 
appointed said William T. Lynch executor; that said last will and 
testament has been duly admitted to probate and record in the 
Countv of Montgomery, State of Maryland, and in the citv of Wash- 
ington, District, of Columbia, as a will of real property; that letters 
testamentary issuing out of the Circuit Court of Montgomery 

50 County, Maryland, have been granted to said William T. 
Lvnch; that in and bv said last will and testament said 

William T. Lynch was made the sole legatee and devisee of the 
estate of the said Mary A. Lynch; wherefore the said William T. 
Lvnch. bv his attorneys, moves this honorable court that an order 

V ' V 4/7 

be made substituting said William T. Lynch, executor and sole 
devisee of the estate of Mary A. Lynch, deceased, as party plaintiff 
in the above-entitled cause. 

CHARLES A. KEIGWIN, 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

Affidavit of H. Maurice Talbot. 

Filed March 1, 1916. 

* * * * * * * 
District of Columbia, $ s : 

H. Maurice Talbot, being first duly sworn on oath, deposes and 
says that he is a citizen of the United States and a resident of the 
State of Maryland: is an attorney-at-law and a member of the bar 
of the Supreme Court of the District of Columbia and the Supreme 
Court of the State of Maryland, and has been in active practice for 
35 years; that he has represented William T. Lynch as his attorney 
in Rockville, Maryland, for a period of 30 years; that some time 
about the vear 1889. after a discussion with Mr. William T. Lvnch 

4/7 4 / 

and his wife as to the law applicable to the real estate of a married 
woman in the State of Maryland, it was suggested by either Mr. or 
Mrs. Lynch that Mrs. Lynch prepare and execute a will so as 

51 to carry out the views of both of them as to the disposition of 
Mrs. Lynch s property. 1 took a memorandum of what they 

wanted and prepared the will in accordance with the memorandum. 
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I 

Where the will was executed I have no distinct recollection, but from 
the witnesses I think it more than likely that it was executed at some 
other place than my offices. It was then deposited witlji me for safe¬ 
keeping, and I placed it amongst papers in my safe where it re¬ 
mained for many years, and I entirely forgot it, and it never came 
to my mind until I accidentally discovered it, as hereinafter set 
forth. 

The fact that I was custodian of the will entirely escaped my mem¬ 
ory, and I was only recalled to a sense of my duty when I was look¬ 
ing for another paper. Just whether or not I called Mr. Lynch's at¬ 
tention to it or not I have no independent recollection, but I did take 
it over to the Orphans’ Court and filed it for record! immediately 
upon its discovery by me, as aforesaid. 1 do not recall having had 
any conversation with William T. Lynch upon the subject of the 
will after the execution of it and the delivery to me for safe-keeping, 
though it is entirely possible that a conversation may Ijiave occurred, 
as he was in my office frequently during the intervening years. No 
one has ever conferred with me as to the status of William T. Lynch 
with reference to the case at bar, nor did said Lynch confer with me 
about it at the time the case was on for trial beforelthe Supreme 
Court of the District of Columbia in 1906, but has subsequently been 
brought to my attention. 

H. MAURICE! TALBOT. 

52 Subscribed and sworn to before me this 16tji day of Feb- 
ruarv, 1916. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

Affidavit of William T. Lynch. j 

Filed March 1, 1916. j 

* * * * * * ; * 
District of Columbia, $$: 

William T. Lynch, being first duly sworn, deposes and on his oath 
says : 

That he is the identical William T. Lynch who was, by an order 
entered in the above-entitled cause in the month of April, 1906, sub¬ 
stituted as party plaintiff in the said cause in the place and stead of 
the original plaintiff, Mary Agnes Lynch, then deceased, this affi¬ 
ant being then the surviving husband of the said Mary Agnes 
Lvnch ; j 

That the said Mary Agnes Lynch departed this life; in the month 
of May, in the year 1903, leaving her surviving, besides this affi¬ 
ant, several children born of her marriage with this; affiant, all of 
the said children being at the time of her death over the age of 
twentv-one vears, and this affiant being then at the age of sixtv-five 
years; that the said Mary A. Lynch and this affiant h&d ? during the 
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greater j>art of the time siiiee their marriage and for a period of more 
than — years, lived upon a farm in the County of Montgomery, in 
the State of Maryland, which farm was the property of the said Mary 
A. Lvneh, having descended to her from her father; 

That the said Mary A. Lynch made her last will and testa- 

53 ment, in the year 1889, by which will she devised and be¬ 
queathed : to this affiant all the estate, real and personal, 

which was her property, and by which she nominated this affiant to 
be her executor; 

That the said will was executed by the said testatrix under the ad¬ 
vice and direction of Maurice Talbot, Esq., an attorney at law, resi¬ 
dent and engaged in the practice of law at Rockville, in the County 
of Montgomery, aforesaid, and was signed by her in the office of the 
said Talbot at Rockville, and, after execution thereof the said will 
was delivered to the said Talbot to be by him kept until the same 
should be required. 

That some months after the death of the said Mary Agnes Lynch, 
and in the year 1903 or 1904, this affiant consulted Mr. Talbot with 
reference to the probating of the said will, and with a view to the 
production and probating thereof; whereupon Mr. Talbot advised 
this affiant that in view of the fact that the said testatrix had left a 
number of children, several of whom were then living with the affi¬ 
ant upon the farm aforesaid, it would probably be more agreeable for 
the affiant if he should forego the advantages conferred upon him by 
the said will in the interest of the said children, and that it would be 
expedient, for the time being at least, not to probate the said will; 

That this affiant, being so advised and relying upon the advice so 
given and understanding and believing that the probating of the 
said will was a matter within his own option and that he was entitled 
to forego the benefits afforded to him by the said will, and intending 
to claim in the real property left by his late wife only the 

54 estate for his life, which would devolve upon him in the case 
of her intestacy, accepted and acted upon the advice of Mr. 

Talbot, his attornev and legal adviser, and consented to allow the 
said will to remain in the keeping of Mr. Talbot without probate; 
and that the said will was, in fact, not offered for probate until some 
time in the year 1908, and about two years after the trial of the 
above-entitled case; 

That, when the said case came on for trial, in the year 1906, this 
affiant, not being a lawyer or acquainted with the law on the sub¬ 
ject, did not know, nor "was he advised, that it was at all material to 
the ’merits of the said case, or to his rights or to those of any one else 
therein, that the said will should be produced or mentioned; that it 
was his understanding and belief that he was entitled, if he chose, 
to claim a less estate in the premises rather than the larger estate 
oiven him by tile will; and that he did not communicate to his at- 
tornevs in this tause, or to any one else, the fact that*the said will 

V 

was in existence. 

That affiant did not know, nor was he advised, that in preparing 
this cause for trial it was necessary to make any suggestion with ref¬ 
erence to the testacy or intestacy of his then deceased wife; nor did 
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he, in fact, know that any suggestion upon that subject was to be, 
or had been, made before the trial of the cause, or that apy testimony 
or other proof upon that subject was necessary to be offered at the 
trial; that, as he was in the country at a considerable distance from 
the City of Washington, it was somewhat difficult for him to com¬ 
municate with'his attorneys in this cause and, so far as|he can now 
recall, he had no consultation with his attorneys with refer- 
oo ence to the preparation of the cause for trial; and he is quite 
sure that he was at no time before the trial of the cause inter¬ 
rogated by his attorneys concerning the existence of the said will, 
and that he did not give them any information upon that subject; 
that he was not present throughout the said trial, and did not know 
that testimony was given tending to show that Mrs. Lynich had died 
intestate; that he cannot now say definitely when he learned that 
such testimony had been given, or how much he learned concerning 
the character and extent of such testimony; but he remained under 
the impression that the existence of a will was not material to his 
rights in this action and that his right to recover herein, if he was 
entitled to recover at all, existed whether his late wife had or had not 
left a will; and that he had no reason to suppose that such impres¬ 
sion was erroneous or doubtful until a time more than | a year after 
the trial of this cause. 

WILLIAM THOMAS LYNCH, 
and sworn to before me this loth day of February, 

I 

GERTRUDE EtLIS, 

Notary Public, D. C. 

Affidavit of Charles A. Keigwin. 

Filed March 1, 1916. 

* * * * * * j * 

District of Columbia, 

County of Washington, ss: 

Before me personally appeared Charles A. Keigwini, who being 
duly sworn on oath says: 

That he is and has been since the inception of the above-entitled 
case counsel for the plaintiff herein and that he acted in that ca¬ 
pacity at and before the last trial of the said cause which was held 
in the month of April or May in the year 1906. 

That in preparing the said cause for trial at and shortly before 
the date last mentioned, this affiant was apprised that j Mary Agnes 
Lynch, the original plaintiff therein, had died about! three years 
before, to-wit, in or about the month of May, 1903, and that she 
had left no will; that owing to the fact that Mr. Lynch lived on a 
farm in Montgomery County, in the State of Maryland, at some 
distance from the City of Washington, and communication with 

5—3402 


Subscribed 

1916. 

[seal.] 


56 
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him was therefore somewhat difficult, this affi'ant did not require of 
Mr. Lynch as to the existence of a will made by his wife, nor did 
affiant* at any time before the commencement of the trial aforesaid 
confer with Mr. Lynch on the subject of the trial; that affiant was 
told by divers members of the family concerned that Mrs. Lynch 
had died intestate, and he made an examination of the probate rec¬ 
ords in Montgomery County and also those in the District of Co¬ 
lumbia, i which examination disclosed that no will of the 

57 said Mrs. Lynch had ever been filed or offered for probate 
in either jurisdiction; and that the affiant therefore felt sat¬ 
isfied that no such will existed, and upon such information and be¬ 
lief caused the suggestion to be made that the said Mrs. Lynch had 
died intestate. 

That this affiant at the trial of the said cause testified to the fact 
that he had examined the records in Maryland and this District 
and had failed to find a will, and at that time he believed that no 
such will existed; that he had no intimation that any such will 
hd been made until a time which he cannot definitely fix, but it 
was certainly after the evidence in the case had been closed, and, 
according to the affiant's best recollection and belief, after the ver¬ 
dict rendered in the said cause; that affiant then made inquiries on 
the subject, but was unable to ascertain that such will existed or to 
procure the possession thereof, and affiant did not verify that fact 
or see the will which was in fact left by Mrs. Lynch until after the 
decision in this cause rendered by the Court of Appeals in the year 
1907; that this affiant was at that time of opinion that the exist¬ 
ence of a will made by the said Mrs. Lynch devising her estate to 
her husband was not material to the issues in this cause, this af¬ 
fiant understanding the law to be, that whether Mr. Lynch was a 
devisee of his wife’s realty or only tenant by the courtesy as sur¬ 
viving husband, he was in either event entitled to the possession 
of the property, and that he was, under the statute applicable to the 
situation, entitled to be substituted as party plaintiff instead of his 
deceased wife. 

CHARLES A. KEIGWIN. 

58 Subscribed and sworn to before me this 29th day of Feb¬ 
ruary, 1916. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

A ff\davit of Edward C. Peter. 

Filed March 17, 1916. 


State of Maryland, 

Montgomery County, To wit: 

Be.it remembered that on this second day of March, A. D. 1916, 
before me, Thomas L. Dawson a Notary Public of the State of 
Maryland in and for Montgomery County, personally appeared Ed- 
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ward C. Peter, who, having been duly sworn according to law, doth 
depose and say that he was an attorney-at-law in the month of 
Mav, A. D. 1906, and that as such he was retained bv the defend- 
ants to assist and did assist in the trial of the case of Mary A. Lynch 
and others against Mary .J. Welsh and others before Justice Wright 
in Circuit Court No. 1, of the Supreme Court of the district of Co¬ 
lumbia; that said trial began in the latter part of April, 1906, and 
continued several days; that he was present actively j participating 
in the trial of said case each dav that it was on trial i; that he was 
then and had been for a long time prior thereto well acquainted 
with William T. Lynch, surviving husband of Mary A. Lynch, de¬ 
ceased; that he is positive that he saw the said Willigm T. Lynch 
in the court room in which said trial was had during the progress 
of said trial and that to the best of his recollection the said 

59 William T. Lynch was present in said court rbom each and 
every day when said cause was being tried; that since the 

tenth day of November in the year 1910, he has been one of the 
Associate Judges of the Sixth Judicial Circuit of Maryland and that 
for more than twenty-five years prior to the last mentioned date he 
had been continuously engaged in the practice of the law at Rock¬ 
ville in said Montgomery County; that the following Act of the 
General Assembly of Maryland, at the time of said trial was, and 
for manv vears prior thereto had been and still is in full force in 
the State of Maryland, namely: “If any private person, in whose 
possession or custody a will or codicil shall be after the death of the 
testator shall wilfully neglect to deliver the same to the register of 
wills of the County where the said person resides, or where it is 
proper to prove the same, or to some executor nameq in the will, 
for the space of three calendar months after the death of the tes¬ 
tator shall be known to him, he shall be subject, on conviction in a 
Court of law to such fine as the court shall in their discretion think 
proper;” that this is a very ancient statute and is now found in Sec¬ 
tion 340, of Article 93, of the Annotated Code of Mdrvland. 

EDWARD C. PETER. 

Subscribed and sworn to before me this second dav j of March A. 
D., 1916. 

' [seal.] THOMAS L. DAWSON, 

X atari/ Public. 

60 Supreme Court of the District of Columbia. 

Friday, April 14th, 1916. 

Session resumed pursuant to adjournment, Hon. Weddell P. Staf¬ 
ford, Justice presiding. 

* * * * * * j * 

Upon consideration of the motion of William T. Lynch, filed 

herein March 1st, 1916, by his attorneys, it is ordered that William 
T. Lynch, Executor and Sole Devisee of the Estate! of Mary A. 
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Lynch, deceased, be and he is hereby substituted as party plaintiff 
with leave to prosecute this cause in the place and stead of said Mary 
A. Lynch, deceased. 

To" the granting of this motion defendants’ attorneys request an 
exception, which is here noted. 

Further leave is hereby granted to plead or demur herein as ad¬ 
vised within ten days hereof. 


Suggestion of the Death of Certain Defendants. 

Filed May 5, 1916. 

* * * * * * * 

Now comes here Clarence R. Wilson, Esquire, and gives the Court 
to understand and be informed that since the filing of the original 
declaration herein, Jesse Middleton, one of the defendants named 
in the amended declaration, died July 17th, 1913; Alpheus Middle- 
ton. one of the defendants named in the amended declaration, died 
June 13th. 1908; Helen Houston, one of the defendants named in 
the amended declaration, died March 14th, 1913; and Wil- 
61 liam A. Shreve, one of the defendants named in the amended 
declaration, died March 19th, 1915. 

CLARENCE R. WILSON. 


Subpoena. 

Issued December 18, 1916. 

* * * * * * * 

The President of the United States to the unknown heirs at law and 

next of kin of William A. Shreve, Greeting: 

Whereas the defendant William A. Shreve was heretofore sub¬ 
poenaed to be and appear in this Court to answer the plaintiffs’ suit, 
to which suit the said defendant appeared and answered. 

And Whereas, the said defendant William A. Shreve has since 
deceased, as appears by the suggestion of the attorney for the de¬ 
fendants. 

Therefore you are hereby commanded to be and appear in this 
Court on or before the 20th day, exclusive of Sundays and legal 
holidays, occurring after the service hereof, and show cause why the 
above action should not be prosecuted to judgment. 

Witness, the Honorable J. Harry Covington. Chief Justice of said 
Court, this 18" day of December, A. I). 1916. 

[seal.] J. R. YOUNG, 

Clerk, 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 
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Subpoena. 


Issued December 18, 1916. 

' i 

* * * * sk * | * 

The President of the United States to the unknown heirs at law and 
next of kin of Jesse Middleton, Alpheus Middleton and Helen 
Houston, Greeting: I 


Whereas the defendants Jesse Middleton, Alpheus Middleton and 
Helen Houston, were heretofore subpoenaed to be and appear in this 
Court to answer the plaintiff’s suit, to which the said defendants ap¬ 
peared and answered; 


And Whereas, the said defendants Jesse Middleton, Alpheus Mid¬ 
dleton and Helen Houston have since deceased, as appears by the 
suggestion of the attorney for the defendants: 

Therefore you are hereby commanded to be and appear in this 
Court on or before the 20th dav, exclusive of Sundavs and legal holi- 
days, occurring after the service hereof, and show cause why the 
above action should not be prosecuted to judgment. 

Witness, The Honorable J. Harry Covington, Chief Justice of 
said Court, this 18" day of December, A. D. 1916. 

[seal.] J. R. YOUNG, i 

CIpH- 

By ALF. G. BUHRMAN, 

Cl’k. 


63 Subpoena. j 

Issued December 18, 1916. 

* * * * 5k 5je * 

The President of the United States to Marion Hyatt, 701) 19th Street, 
N. W., Washington, D. C., heir and next of kin of Jesse Middle- 
ton; Frank D. Middleton, 1825 Lamont Street. N. W., Washing¬ 
ton, D. C., heir and next of kin of Jesse Middleton jand Alpheus 
Middleton and Administrator of the Estate of Frances E. Middle- 
ton; Claud Benson Brown, Administrator of the Estate of Jesse 
Middleton, C/o American Surety Company. Washington, D. C.; 
Buchanan Houston, heir and next of kin of Jesse Middleton and 
Helen Houston; Marion Houston Smith, heir at lawj and next of 
kin of Jesse Middleton and Helen Houston; Frank D. Middleton, 
Administrator of the Estate of Alpheus Middleton, Greeting: 

I 

Whereas the defendants Jesse Middleton. Alpheus Middleton, 
Helen Houston were heretofore subpoenaed to be and appear in this 
Court to answer the plaintiffs’ suit, to which suit the said defendants 
appeared and answered. 

And whereas, the said defendants Jesse Middleton, Alpheus Mid- 






38 


T. C. WHELAX EX AL. VS. MARY J. WHELAX ET AL. 


dleton and Marion Houston have since deceased, as appears by the 
suggestion of the attorney for the defendants. 

Therefore you are hereby commanded to be and appear in this 
Court on or before the '20th day, exclusive of Sundays and legal 
holidays, occurring after the service hereof, and show cause why the 
above action should not be prosecuted to judgment. 

Witness, The Honorable J. Harry Covington, Chief Justice 
64 of said Court, this 18" dav of December, A. D. 1916. 

[seal.] I ,T. R. YOUNG, 

Clerk, 

Bv ALF. G. BUHRMAN, 

Ass’t Cl’lc. 


Marshal’s Return. 

Summoned Marion Hyatt, personally Dec. 18, 1916. 

Claud Benson Brown, personally Dec. 19. 1916. 

Frank D. Middleton, personally Dec. 20, 1917. 

All others within named not to be found Jan. 13, 1917. 

MAURICE SPLAIN, 

Marshal. 


Motion of Morion Hyatt to Quash Summons. 

Filed Januarv 12, 1917. 

V / 

* sjc 5jc 5je 5jc . 3jc * 

Now comes Marion Hyatt and moves the Court to quash the sum¬ 
mons issued out of this Court on the 18th day of December, 191(i, 
commanding her to appear and show cause why the above action 
should not be prosecuted to judgment. 

NATH'L WILSON. 

CLARENCE R. WILSON. 

WALTER I). DAVIDGE. 

PAUL E. LESH. 

65 Note.— One of the grounds of the foregoing motion is that 

as appears upon the record herein Jesse Middleton, for whom 
the said Marion Hyatt is attempted to be substituted as party de¬ 
fendant, died on the 17th day of July, 1913, and no proper repre¬ 
sentative of said deceased defendant was made a party to this action 
within one year from the death of the said defendant, as required 
by the Statute in such case made and provided, and said action is 
as to said deceased defendant, his heirs and next of kin, abated. 

Copy served, 

JO. V. MORGAN. 
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Motion of Frank D. Middleton to Quash Summons. 

Filed January 12, 1917. 

* * * * * * | * 

Now comes Frank D. Middleton and moves the Court to quash 
the summons issued out of this Court on the 18th day qf December, 
1916, commanding him to appear and show cause why the above 
action should not be prosecuted to judgment. 

NATH’L. WILSON, 

CLARENCE R. WILSON, 
WALTER D. DAVIDGE, 

PAUL E. LESH, 

Attorneys for Frank D. Middleton. 

Note. —One of the grounds of the foregoing motion i^ that, as ap¬ 
pears upon the record herein, Jesse Middletort, for whom 

66 said Frank D. Middleton is attempted to be substituted as 
party defendant, died on the 17th day of July, 1913, and 

Alpheus Middleton, for whom said Frank D. -Middleton is also at¬ 
tempted to be substituted as a party defendant, died on the 13th day 
of June, 1908, and no proper representative of said deceased de¬ 
fendants was made a party to this action within one year from the 
death of said defendants, as required by the Statute* in such case 
made and provided, and said action is as to said deceased defendants, 
their heirs and next of kin, abated. 

Copy served. 

JO. V. MORGAN. 

!‘ •“.. 

Plea in Abatement. 

Filed January 12, 1917. j 

****** * 

Now comes Claude Benson Brown, administrator of the estate of 
Jesse Middleton, deceased, by his attorney, and prays whether he 
ought to be compelled to answer the summons issued in the above- 
entitled cause on the 18th day of December, 1916, and 'served upon 
him, for that Jesse Middleton, one of the parties defendant in the 
above-entitled cause, died on the 17th day of July, 1913, and letters 
of administration were issued upon his estate to said Claude B. Brown 
on the 3rd day of June, 1914, and said Claude B. Brbwn was not 
made party defendant to said action within six months after the 
issuance of said letters of administration, and so said Claude B. 
Brown says that by the force of the Statute in such case made 

67 and provided the above-entitled action became and was and 
now remains abated as to said Jesse Middleton, j his heirs at 
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law and next of kin. and as to Claude B. Brown, administrator of 
his estate. 

NATIFL WILSON. 
CLARENCE R. WILSON. 
WALTER D. DAVIDGE. 
PAUL E. LESH. 

Copv served. 

"JO. V. MORGAN. 


Demurrer to Plea in Abatement. 

Filed February 9, 1917. 

* * * * * * * 

The plaintiff, by his attorneys Charles A. Keigwin and Douglas, 
Obear & Douglas, says that the plea in abatement filed on behalf 
of Claud Benson Brown, Administrator of the estate of Jesse Middle- 
ton. is bad in substance. 

DOUGLAS, OBEAR & DOUGLAS, 

CIJAS. A. KEIGWIN, 

Attorneys for Plaintiff. 


Among the points to be argued are: 

First. That the plea does not state sufficient ground for the abate¬ 
ment of the action. 

Second. That it is not accompanied by an affidavit as to the 
truth thereof. 

Third. That the commencement and conclusion are im¬ 
proper. 

68 Fourth. That the plea is in other respects uncertain, in¬ 

formal, defective and insufficient. 


To Messrs. Nathaniel Wilson, Clarence Wilson, 
Walter Davidge and Paul Lesh, 
Attorneys for Defendants: 


Please take notice that the above demurrer will be called to the 
attention of the Court on Friday, the 16th day of February, 1917, at 
ten o’clock, or as soon thereafter as the same may be heard. 

DOUGLAS', OBEAR & DOUGLAS, 

CHAS. A. KEIGWIN, 

Attorneys for Plaintiff. 


Service accepted this 8th day of February, 1917. 

CLARENCE R. WILSON, 
PAUL E. LESH, 

Attorneys for Defendants. 
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69 Affidavit to Accompany Plea in A batement. 

• | 

Filed February 14, 1917. 

4* / I 

* * * * * * j * 

District of Columbia, ss : 

Clarence R. Wilson, being first duly sworn on oath deposes and 
says that he is one of the attorneys of record for the defendants in 
the above-entitled cause, that he has read the plea in abatement filed 
on behalf of Claude Benson Brown, administrator of the estate of 
Jesse Middleton and that the same is true in fact. 

CLARENCE R; WILSON. 


Subscribed and sworn to before me this 14th dav of February, 

V I J 

1917. 


E. L. WHITE, 

Notary Public for the District of Columbia. 


Memorandum Opinion. 

Filed June 29, 1917. j 

)fe * * sic sjc s)c ^ 

In this case there has been an attempt to bring in three new parties 
by reason of the death of certain parties defendant already in the 
case by proper service of process. The substitution was attempted in 
accordance with the provisions of Section 236 of the Code, intended 
to prevent the abatement of an action at law by the death of either 
or any of the parties thereto, provided the new parties be brought in 
within the period fixed in the section. 

Two of the new parties, Frank D. Middleton and Marion 
70 Hyatt, were respectively summoned on December IS, 1916. 

It is. admitted that the deceased defendant for whom they are 
sought to be substituted as interested parties died much more than a 
year prior to the time of the issuance of the subpoenas directed to 
them. In consequence thereof, these two persons thus sought to be 
made defendants filed motions to quash the subpoenas directed to 
them. It was argued by the plaintiffs at the trial that the provision 
of the statute that “if the proper representative of a deceased defend¬ 
ant be not made a party to the action within one year from the 
death of the defendant, the action shall abate as to such defendant,” 
is not to be strictly construed, but is intended to apply by implica¬ 
tion only to those cases where the plaintiff has information of the 
death of the defendant and does not, after such information, take 
the appropriate steps to have the substitution of parties within the 
period of one year. The court cannot accept that proposition. After 
the plaintiff begins an action at law, it is his business, at each step 

6—3402 
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of the proceedings, to see that the proper parties defendant are ap¬ 
propriately before the court. A party whom it is sought to substi¬ 
tute for an original defendant has no obligation resting upon him to 
convey information to a plaintiff respecting a suit to which he is not 
yet a party. Where the statute is clear and explicit, as it is in this 
case, he is entitled to rely upon his right to be made a party within 
the year, or else not to be affected by the proceeding at all. The two 
motions to quash are therefore granted. 

In the place of Jesse Middleton, a party defendant now deceased, 
the plaintiff also sought to substitute Claude Benson Brown, 

71 administrator of the estate of Jesse Middleton, deceased, as a 
party to this suit. A summons was served upon Claude Ben¬ 
son Brown, as administrator, on December 18, 1916, but the de¬ 
fendant. Jesse Middleton, died on July 17, 1913, and letters of ad¬ 
ministration were issued to the said Claude Benson Brown on June 
3, 1914. The attempt to substitute the administrator was not made 
until long after the expiration of the period of six months after the 
issuance of letters of administration to him. Brown, as adminis¬ 
trator. after the alleged service of process, filed in this court a plea 
in abatement to the action against him, setting up the fact of the 
time of the service against him as just stated, and alleging that by 
reason thereof the action has abated as to the said Jesse Middleton, 
and as to the administrator of his estate. This plea in abatement 
was filed without an accompanying affidavit, as provided in clause 
4 of Law Rule 28, and a demurrer was filed thereto by the plain¬ 
tiffs. Thereafter, the said administrator, through his attorneys, filed 
an affidavit in support of the plea and asked it to be taken as sub¬ 
stantial compliance with the rule. Amendments to pleadings can 
only be made in this jurisdiction by leave of the court; and, more¬ 
over. the common law rule seems to be that a plea in abatement can¬ 
not be amended after it has been demurred to or pleaded to. As 
this plea in abatement did not conform to the rules, and there was 
simplv an attempt to amend it after the time of demurrer thereto by 
an affidavit filed without leave of court, it follows that such plea is 
defective in form and the demurrer thereto must be sustained. 

Motions to quash of Frank D. Middleton and Marion Hyatt 
granted. 

72 Demurrer to plea in abatement sustained. 

J. HARRY COVINGTON, 

Chief Justice. 

Supreme Court of the District of Columbia. 

Friday, June 29, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

******* 

Upon consideration of the several motions of Marion Hyatt and 
Frank D. Middleton filed herein January 12, 1917, to quash the 


43 


X- C. WHELAN EX AL. VS. MARY J. WHELAN EX AL. 

summons issued herein on the 18th day of December, 1(916, it is or¬ 
dered that the service of the U. S. Marshal on said Marion Hyatt 
and Frank D. Middleton herein be, and it is hereby quashed, set 
aside and held for naught. 

Further, upon consideration of the plaintiff's demurrer filed 
herein February 9, 1917, to the plea in abatement of Claud Benson 
Brown, Administrator, it is ordered that said demurrer!be, and it is 
hereby sustained. 

73 Plaintiff’s Bill of Exceptions. 

Filed Julv 26, 1917. ! 

* * * * * * ! * 

This cause coming on to be heard upon the several motions of 
Marion Hyatt and Frank D. Middleton to quash the service of sum¬ 
monses issued herein on the 18th day of December, 1916, and served 
upon the said movants respectively, it was ordered by the Court that 
the said service be, and it is hereby, quashed, set aside and held for 
naught. 

To which said ruling and action of the Court, the plaintiffs 
herein, by their counsel, dulv prayed an exception, which exception 
is allowed to them. 

And the said plaintiffs now presenting this their t^ill of excep¬ 
tions and praying that it may be signed and sealed by the Court 
and made a part of the record herein, the same is accordingly done, 
now for then to have the same effect as if done at the! time of the 
taking of the said exceptions, this the 26th day of July in the year 
Nineteen Hundred Seventeen. 

J. HARRY COVINGTON, 

Chief Justice. 

Motion to Strike Out. 

Filed November 18, 1918. 

* * * * * * | * 

Now comes the defendant, Claude Benson Brown, administrator 
of the estate of Jesse Middleton, deceased, by his attorney and moves 
the court to strike out the second amended declaration of 

74 William T. Lynch and each count thereof and fdr grounds of 
this motion shows to the Court: 

1. That the said William T. Lvnch as devisee of Man’ A. Lvnch 

" ! A/ 

is not a proper party plaintiff in this action. 

2. That the claim asserted in the said declaration of William T. 
Lynch under a will of the deceased plaintiff, Mary A. Lynch, is in¬ 
consistent with the claim heretofore asserted by the said William T. 
Lvnch in this suit. 

V 
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3. That this cause abated and has been adjudicated herein to have 
abated upon the death of Mary A. Lynch. 

NATHL. WILSON. 
CLARENCE R. WILSON. 
PAUL E. LESH. 


Motion of Mary •/. Welch et al. to Strike Out. 

Filed November 18, 1918. 

* * * * * * * 

Now come the defendants, Mary J. Welch, Clarence Beall, Marion 
Hyatt and Margaret Ilalpine, bv their attorneys and move the 
court to strike out the second amended declaration of William T. 
Lynch and each count thereof and for grounds of this motion show 
to the Court : 

1. That the said William T. Lynch as devisee of Mary A. Lynch 
is not a proper party plaintiff in this action. 

2. That the claim asserted in the said declaration of William T. 
Lynch under a will of the deceased plaintiff, Mary A. Lynch, is 
inconsistent with the claim heretofore asserted by the said William 
T. Lvneh in this suit. 

75 3. That this cause abated and has been adjudicated herein 

to have abated upon the death of Mary A. Lynch. 

NATHL. WILSON. 
CLARENCE R. WILSON. 
PAUL E. LESH. 


Suggestion of the Death of George H. Culver. 

Filed November 18, 1918. 

* * * * ' * * * 

Now comes Paul E. Lesh, Esquire, and gives the Court to under¬ 
stand and be informed that since the filing of the declaration herein, 
George H. Culver, one of the defendants named in the amended 
declaration, died on the 21st day of February, 1916. 

PAUL E. LESH. 
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Motion for Leave to File Second Amended Declaration. 

I I 

Filed November 25, 1918. 

* * * * * * | * 

Now comes William T. Lynch, substituted plaintiff! in the above- 
entitled cause, and moves the Court for leai’e to file the 

76 amended declaration hereto annexed as his second amended 
declaration to the said cause. 

, CHAS. A. DOUGLAS, 

: CHAS. A. KEIGWIN, 

1 Attorneys fpr Plaintiff. 

I 

Messrs. Wilson, Huidekoper & Lesh, 

Attorneys for Defendants: 

Please take notice that we shall ask the action of the Court upon 
the foregoing motion on Friday, the 29th of Novenjiber, 1918, at 
the coming in of the Court on that day or as soon! thereafter as 
counsel can be heard. 

CHAS. A. KEIGWIN. 

CHAS. A. DOUGLAS, 

Attorneys fpr Plaintiff. 

Service accepted this 25th day of November, 1918.! 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Defendants. 

i | • . 

Second Amended Declaration. 

* 5je * * * 5jc | * 

Now comes William T. Lynch, sole devisee of Mary A. Lynch, 

the original plaintiff in the above-entitled cause, aijd executor of 
the last will and testament of the said Mary A. Lynch, the said W il- 
li'am T. Lynch having heretofore suggested the death of the 

77 said Mary A. Lynch since the commencemcht of the said 
cause and having been by the Court admitted tb prosecute the 

said cause in the place and stead of the said Mary A. Lynch, and bv 

leave of the Court in that behalf first had and obtained files this 

his second amended declaration, and for cause of action states as 
follows, that is to say: 

I. The said substituted plaintiff, W illiam T. Lynch, sues the 
defendants T. Pliny Moran, Mary J. Welch and the other persons 
heretofore in this cause by the court admitted to defend and made 
parties defendants herein in the place of the parties originally 
named as defendants, to recover an undivided one-third interest in 
fee simple in that certain lot, premises and parcel of real estate situate 
and being in the city of Washington in the District of Columbia 
which is laid down, known, described and designated upon 



46 


T. C. WHELAN ET AL. VS. MARY J. WHELAN EX AL. 


and according to the plat or ground plan of the said city as the 
west half of original lot numl>ercd Two (2) in Square numbered 
Four Hundred and Eight (408). together with all the rights, ease¬ 
ments. privileges and appurtenances to the said real estate and 
premises belonging and in any wise appertaining. 

And the said plaintiff says that heretofore, to-wit, on the twenty- 
third day of May in the year 1801. at the place aforesaid, the said 
Mary A. Lynch, then and theretofore and long afterward being the 
wife of the said 1 substituted plaintiff, was seized in fee and lawfully 
possessed of the premises and parcel of real estate hereinabove de¬ 
scribed; and that thereafter, to-wit. on the day and at the place 
aforesaid, the said defendants unlawfully and with force and arms 
entered upon the said premises and ejected the said Mary A. Lynch 
therefrom, and did thereafter and until the death, as here- 

78 inafter stated, of the said Marv A. Lvneh unlawfully and 
by force of arms hold and retain the said premises from and 

against the said Mary A. Lynch; 

That after the said day last aforesaid, to-wit. on the sixteenth day 
of December in the year 1899. the said Mary A. Lynch, being then 
still seized as aforesaid of the said premises and still unlawfully as 
aforesaid bv the said defendants dispossessed thereof and deforced 
therefrom, instituted against the said defendants the present action 
for the purpose of recovering the said premises; and that thereafter, 
to-wit, on the eighth day of May in the year 1903, the said cause 
being then still pending and undetermined and the said defendants 
being then still unlawfully in the possession of the said premises 
and holding the same against the said Marv A. Lynch, as aforesaid, 
the said Mary A. Lynch departed this life, being then seized in 
fee in and of the said premises as aforesaid, and being then still 
the wife of the said substituted plaintiff and having had lawful 
issue capable of inheriting the said premises born of her marriage 
with him. and leaving a last will and testament which was there¬ 
after duly admitted to probate and. record by this Court holding a 
term for probate business, by which said last will and testament 
the said Man- A. Lynch devised to the said substituted plaintiff all 
her property, real, personal and mixed, the said premises being 
therein included, and did nominate and constitute the said substi¬ 
tuted plaintiff to be the executor of the said will; and that the said 
substituted plaintiff, having thereafter, to-wit, on the first day of 
May in the year 1908. caused tlx* said will to be duly admitted to 
probate by the Orphans’ Court of Montgomery County in 

79 the state of Maryland, the said Court l>eing a competent 
Court for that purpose and the said County being the place 

of the said decedent’s last domicile, the said substituted plaintiff 
was duly appointed by the said Court to be the executor of the 
said last will and testament, and did thereafter, to-wit. on the day 
last aforesaid, duly qualify himself as such executor and assume 
the office of such executor, and has from that time hitherto been 
and continued to be. and is now. the rightful and legally authorized 
executor of the said last will and testament. 

And the said substituted plaintiff further says that after and since 
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the death as aforesaid of the said Mary A. Lynch, and thence 
hitherto, the said defendants have unlawfully and by force of arms 
continued to retain possession of the premises aforesaid, wrongfully 
withholding the possession thereof from the said plaintiff and en¬ 
joying the fruits, rents and profits thereof, and do still, at the time 
of the filing of this declaration, continue so to do. 

Wherefore the said substituted plaintiff, being afe aforesaid by 
the Court admitted to prosecute and continue this j action in the 
place and stead of the said Mary A. Lynch, deceased as aforesaid, 
files to that end this his second amended declaration, and he de¬ 
mands of the said defendants the possession of the said premises 
and claims therein an undivided one-third interest jin fee simple, 
together with damages for the unlawful detention thereof and the 
costs of this action. 

II. And the said William T. Lynch, named in the! last preceding 
count as substituted plaintiff herein, and being so substituted as the 
devisee and executor of the said Mary A. Lynch, original 
80 plaintiff herein, in the manner and circumstances which are 
in the said last count stated and set forth (all! the averments 
in the said count being here expressly referred to add adopted for 
the purposes of this Court), further sues the said !defendants in 
the said last count designated and identified for morjey payable by 
the said defendants to the said plaintiff for that heretofore, to-wit, 
on the twenty-third day of May in the year 1891, j at the city of 
Washington in the District of Columbia, the said Mary A. Lynch 
being then and there seized in fee and lawfully possessed of the- 
premises in the last count mentioned and described, the said de¬ 
fendants did unlawfully and by force and arms enter! upon the said 
premises and eject her therefrom, and the said defendants did 
thereafter, and from the said day hitherto, remainj and continue 
in the unlawful possession of the said premises, and |are still at the 
time of the filing of this declaration in such unlawful possession, 
and thev have since the dav last aforesaid unlawfully- used and 
occupied the said premises and received the fruits, rents and profits 
accruing therefrom, and now continue so to do, the clear value of 
such fruits, rents and profits and of such unlawful u£e and occupa¬ 
tion amounting to the sum of Fifty Thousand Dollars. 

Wherefore the said substituted plaintiff, being devisee and executor 
as is in the last count hereof stated, claims of the said defendants 
by way of mesne profits, the said sum of Fifty Thousand Dollars, 
together with the clear value of such other fruits, repts and profits 
as may accrue to the said defendants during the further pendency 
of this action, and together with the costs of this action. 

CHAS. A. KElbwiN, 

CHAS. A. DOIIGLAS, 

Attorneys for Plaintiff. 
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81 Motion of Frank D. Middleton to Quash. 

Filed January 20, 1919. 

* * * * * * * 

Now comes i Frank P. Middleton, administrator of the estate of 
Frances F. Middleton, by his attorneys appearing herein for the 
purpose only of this motion, and moves the court to quash the sum¬ 
mons issued out of this court on the 18th day of December, 1916, 
commanding him, as administrator as aforesaid, to appear and 
show cause why the above action should not be prosecuted to judg¬ 
ment. 

NATH’L WILSON, 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Attorneys for Frank D. Middleton, Adminis¬ 
trator of the Estate of Frances E. Middleton. 

Note. —Among the grounds of the foregoing motion are that 
Frances E. Middleton was not a party to this cause; that her only 
connection therewith was that she was the widow of Alpheus Mid¬ 
dleton, who died January 13th, 1908, and for whom no representa¬ 
tive was made a party defendant to this action within one year; 
that the said Frances E. Middleton died July 8th, 1911, and let¬ 
ters of administration were issued to Frank D. Middleton on July 
19, 1911, and Frank D. Middleton was not made a party defendant 
in this action within six months after the issuance of said letters 
of administration. 

82 District of Columbia, ss: 

Clarence R. Wilson, being first duly sworn, deposes and says that 
he is one of the attorneys for the defendants in the case of Wil¬ 
liam T. Lynch, plaintiff, vs. Chery and Moran, et al., defendants, 
Law No. 43,540, and makes this affidavit in support of the mo¬ 
tion of Frank D. Middleton, administrator of the estate of Frances 
E. Middleton, to which this affidavit is to be annexed; that Alpheus 
Middleton, who had been a defendant herein, died, as appears from 
the record herein, January 13th, 1908, leaving a widow, Frances 
E. Middleton, who died July 8th, 1911; letters of administration 
were granted upon her estate by the Supreme Court of the District 
of Columbia, holding a Probate Court, and issued to Frank D. Mid¬ 
dleton on July 19th. 1911. 

CLARENCE R. WILSON. 

Subscribed and sworn to before me this 15th day of January, 
A. I). 1919. 

[seal.] E. L. WHITE, 

Notary Public for the District of Columbia. 
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83 Supreme Court of the District of Columbia. 

Thursday, March |3th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * * * * * | * 

Upon consideration of the pleadings filed herein and the stipula¬ 
tion dated February 28, 1919, executed by counsel for the parties 
in the above-entitled cause and herein filed, which stipulation is 
hereby approved, it is this the 6th day of March, 1919, ordered that 
leave be granted the plaintiff to file the second amended declaration 
offered by him for filing on November 25, 1918, as of said date. 

That the motion to strike out said second amended! declaration, 
filed November 18, 1918, but considered as filed after said second 
amended declaration, by the defendants, Welch, Beall, Hyatt and 
Halpine, is overruled. 

That the demurrer by the plaintiff to the plea in abatement of 
Claude Benson Brown, administrator, etc., filed January 12, 1917, 
and supported by affidavit filed February 14, 1917, is overruled. 

That the motion to quash the process served upon Frhnk D. Mid¬ 
dleton as administrator of Frances E. Middleton, filed January 20, 
1918, is granted. 

That the motion filed by Claude Benson Brown, administrator, 
November 18, 1918, and his appearance in this cause iby said mo¬ 
tion, be considered withdrawn and of no effect whatever. 

That leave is granted the defendants, Welch, Beall, Hyatt 

84 and Halpine to plead in bar to the amended declaration, 
within ten days of this date. 

I 

i 

Pleas of Defendant Margaret Halpine. 

Filed March 17, 1919. 

* * * * * * | * 

i 

1. Comes now the defendant, Margaret Halpine, by her attor¬ 
neys, and for a plea to the second amended declaration filed herein 
as "of November 25th, 1918, and to each count thereof, and says that 
she is not guilty in manner and form as alleged. 

2. And the said defendant, Margaret Halpine, for a further plea 
to the first count of the said declaration says that the;cause of ac¬ 
tion set forth therein did not accrue within fifteen years next before 
the filing of the said amended declaration. 

3. And the said defendant, Margaret Halpine, for a further plea 
to the second count of the said declaration says that the cause of 
action set forth therein did not accrue, within three years next be¬ 
fore the filing of the said amended declaration. 

7—3402 
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4. And the said defendant, Margaret Halpine, for a further plea 
to the first count of the said declaration says that + he cause of ac¬ 
tion set forth therein did not accrue within fifteen jears next before 
the institution of this suit. 

5. And the said defendant, Margaret Halpine, for a further plea 

to the second count of the said declaration says that the 
do cause of action set forth therein did not accrue within three 
vears next before the institution of this suit. 

NATH’L WILSON. 
CLARENCE R. WILSON. 
PAUL E. LESH. 

Pleas of Defendant Marion Hyatt. 

Filed March 17, 1919. 

* * ***** 

1. Comes now the defendant, Marion Hyatt, bv her attorneys, 

7 7 4 / %J 7 

and for a plea to the second amended declaration filed herein as of 
November 25th. 1!>1S. and to each count thereof, and savs that she 
is not guilty in manner and form as alleged. 

2. And the said defendant, Marion Hyatt, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen vears next before the 

V 

filing of the said amended declaration. 

3. And the said defendant, Marion Hvatt. for a further plea to 
the second count of the said declaration savs that the cause of ac- 

V 

tion set forth therein did not accrue, within three vears next before 

7 %0 

the filing of the said amended declaration. 

4. And the said defendant, Marion Hyatt, for a further plea to 
the first count of the said declaration says that the cause of action 

set forth therein did not accrue within fifteen years next be- 
86 fore the institution of this suit. 

5. And the said defendant, Marion Hyatt, for a further 
plea to the second count of the said declaration says that the cause 
of action set forth therein did not accrue within three years next be- 
fore the institution of this suit. 

NATH’L WH.SON. ' 
CLARENCE R. WILSON. 
PAUL E. LESH. 

Pleas of Defendant Clarence Beall. 

Filed March 17, 1919. 

* * * * * * * 

1. Comes now the defendant, Clarence Beall, by his attorneys, 
and for a plea to the second amended declaration filed herein as of 
November 25th, 1918, and to each count thereof, and says that he 
is not guilty in manner and form as alleged. 
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2. And the defendant, Clarence Beall, for a further plea to the 
first count of the said declaration says that the cause of action set 
forth therein did not accrue within fifteen years nextj before the fil¬ 
ing of the said amended declaration. 

3. And the said defendant, Clarence Beall, for a further plea to 
the second count of the said declaration says that the cause of ac¬ 
tion set forth therein did not accrue, within three years next before 
the filing of the said amended declaration. 

4. And the said defendant, Clarence Beall j for a further 

87 plea to the first count of the said declaration says that the 
cause of action set forth therein did not accrue} within fifteen 

years next before the institution of this suit. 

5. And the said defendant, Clarence Beall, for a furfher plea to the 
second count of the said declaration says that the cause of action set 
forth therein did not accrue within three years next before the insti¬ 
tution of this suit. 

NATH’L WILSON. 
CLARENCE E. WILSON. 
PAUL E. LESH. 

• I 

• i 

Pleas of Defendant Mary J. Welch. 

Filed March 18, 1919. 

• I 

^ ^ | 

1. Comes now the defendant, Mary J. Welch, by her attorneys, 
and for a plea to the second amended declaration filed herein as of 
November 25th, 1918, and to each count thereof, ancj says that she 
is not guilty in manner and form as alleged. 

2. And the said defendant. Mary J. Welch, for a further plea 
to the first count of the said declaration says thalj the cause of 
action set forth therein did not accrue within fifteen vears next be- 
fore the filing of the said amended declaration. 

3. And the said defendant, Marv -T. Welch, for a further plea to 
the second count of the said declaration says that the Cause of action 

set forth therein did not accrue, within three years next be- 

88 fore the filing of the said amended declaration. 

4. And the said defendant, Mary ,J. Welch, for a further 
plea to the first count of the said declaration says that the cause of 
action set forth therein did not accrue within fifteen years next before 
the institution of this suit. 

5. And the said defendant, Man- J. Welch, for a further plea to 

the second count of the said declaration savs that the cause of action 

*/ 

set forth therein did not accrue within three years rtext before the 
institution of this suit. 

NATH’L WILSON. 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Attorneys jot Defendant. 
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4. And the said defendant, Margaret Halpine, for a further plea 
to the first count of the said declaration says that + he cause of ac¬ 
tion set forth therein did not accrue within fifteen j ears next before 
the institution ot this suit. 

5. And the said defendant, Margaret Halpine, for a further plea 

to the second count of the said declaration says that the 

85 cause of action set forth therein did not accrue within three 

vears next before the institution of this suit. 

NATH’L WILSON. 

CLARENCE R. WILSON. 

PAUL E. LESH. 

Pleas of Defendant Marion Hyatt. 

Filed March 17, 1919. 

5fc * * * * * * 

1. Comes now the defendant. Marion Hyatt, by her attorneys, 
and for a plea to the second amended declaration filed herein as of 
November 25th. 1918. and to each count thereof, and savs that she 
is not guilty in manner and form as alleged. 

2. And the said defendant, Marion Hyatt, for a further plea to 
the first count of the said declaration says that the cause of action 
set forth therein did not accrue within fifteen vears next before the 
filing of the said amended declaration. 

3. And the said defendant, Marion Hyatt, for a further plea to 
the second count of the said declaration says that the cause of ac¬ 
tion set forth therein did not accrue, within three years next before 
the filing of the said amended declaration. 

4. And the said defendant, Marion Hyatt, for a further plea to 
the first count of the said declaration says that the cause of action 

set forth therein did not accrue within fifteen years next be- 

86 fore the institution of this suit. 

5. And the said defendant. Marion Hvatt, for a further 
plea to the second count of the said declaration says that the cause 
of action set forth therein did not accrue within three years next be¬ 
fore the institution of this suit. 

NATH'L WILSON. 1 

CLARENCE R. WILSON. 
PAUL E. LESH. 

Pleas of Defendant Clarence Beall. 

Filed March 17, 1919. 

******* 

1. Comes now the defendant, Clarence Beall, by his attorneys, 
and for a pled to the second amended declaration filed herein as of 
November 25th, 1918, and to each count thereof, and says that he 
is not guilty in manner and form as alleged. 
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2. And the defendant, Clarence Beall, for a further plea to the 
first count of the said declaration says that the cause of action sot 
forth therein did not accrue within fifteen years next before the fil¬ 
ing of the said amended declaration. 

3. And the said defendant, Clarence Beall, for a further plea to 
the second count of the said declaration says that tlie cause of ac¬ 
tion set forth therein did not accrue, within three years next before 
the filing of the said amended declaration. 

4. And the said defendant, Clarence Beall, for a further 
87 plea to the first count of the said declaration! says that the 
cause of action set forth therein did not accrue within fifteen 
years next before the institution of this suit. 

5. And the said defendant, Clarence Beall, for a further plea to the 
second count of the said declaration says that the cause of action set 
forth therein did not accrue within three years next before the insti¬ 
tution of this suit. 

NATH’L WILSON. 

CLARENCE R. WILSON. 

PAUL E. LES'H. 

I 


Pleas of Defendant Mary J. Welch. 
Filed March 18, 1919. 


1. Comes now the defendant, Mary J. Welch, by her attorneys, 
and for a plea to the second amended declaration filejd herein as of 
November 25th, 1918, and to each count thereof, and says that she 
is not guilty in manner and form as alleged. 

2. And the said defendant. Mary J. Welch, for a further plea 
to the first count of the said declaration savs that! the cause of 
action set forth therein did not accrue within fifteen years next be¬ 
fore the filing of the said amended declaration. 

3. And the said defendant, Mary -T. Welch, for a further plea to 
the second count of the said declaration says that the cause of action 

set forth therein did not accrue, within three years next be- 
88 fore the filing of the said amended declaration. 

4. And the said defendant, Mary J. Welch, 
plea to the first count of the said declaration says that the cause of 
action set forth therein did not accrue within fifteen years next before 
the institution of this suit. 

5. And the said defendant, Mary J. Welch, for a further plea to 
the second count of the said declaration says that the {‘ause of action 
set forth therein did not accrue within three years next before the 
institution of this suit. 

NATH’L WILSON. 

CLARENCE R, WILSON, 

PAUL E. LESH, 

Attorneys fot Defendant. 


for a further 
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Joinder of Issue. 

Filed March 21, 1919. 

* * * * * * * 

Comes now the substituted plaintiff by his attorneys and joins 
issue on each and every of the separate pleas of Margaret Halpine, 
Marion Hvatt, Clarence Beall and Marv J. Welch to the amended 
declaration of November 25, 1918. 

CHAS'. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiff. 


89 Suggestion of the Death of Margaret Halpine. 

Filed May 2, 1919. 

******* 


Now comes Clarence R. Wilson, one of the attorneys for the de¬ 
fendants in the above-entitled cause, and suggests the death of the 
defendant, Margaret Halpine, who died on the 24th day of March, 
1919. 


CLARENCE R. WILSON. 


Supreme Court of the District of Columbia. 

Friday, May 9th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Come again the parties hereto, in manner aforesaid and the same 
jury that retired last evening coming into Court and being inquired 
of as to their verdict, upon their oath say they find the issues herein, 
in favor of the defendants.. 

Motion in Arrest of Judgment. 

Filed Mav 12, 1919. 

******* 

Comes now the plaintiff by his attorneys Charles A Keigwin and 
Charles A. Douglas, and moves the court in arrest of judgment in the 
above-entitled case, and for reason therefor shows to the court that 
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this cause was allowed to be proceeded with without certain defendants 
who were properly substituted. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

i Attorneys for Plaintiff. 

90 To Messrs. Clarence R. Wilson and Paul E. Leslij 

Attorneys for Defendants: 

Please take notice that the above motion will be called to the atten¬ 
tion of Mr. Justice Stafford in Circuit Court No. — oh Friday, the 
23rd day of May, 1919, at 10 o'clock, or as soon thereafter as counsel 
may be heard. 

CHAS'. A. KEIGWIN. 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiff. 

I 

i 

Motion for New Trial. 

Filed Mav 12, 1919. 

* * * * * * I * 

Comes now the plaintiff by his attorneys Charles A. Keigwin and 
Charles A. Douglas, and moves the court to grant a| new trial in 
the above-entitled cause and for reasons shows to the court: 

1. That the Verdict is contrary to the evidence. 

2. That the verdict is contrarv to the weight of the ievidenc-e. 

CHAS. A. KEIGWIN. 

CHAS. A. DOUGLAS. 

Attorneys for Plaintiff. 

To Messrs. Clarence R. Wilson and Paul E. Lesh. 

Attornevs for Defendants: 

4 / 

Please take notice that the above motion will bej called to the 
attention of Mr. Justice Stafford in Circuit Court No. — on 

91 Friday, the 23rd dav of Mav. 1919, at 10 o'clojck. or as soon 
thereafter as counsel mav be heard. 

CHAS. A. KEIGWIN, 

CHAS. A. DOUGLAS, 

Attorneys for Plaintiff. 

I 

Supreme Court of the District of Columbia. 

Fridav, June |27th, 1919. 

Session resumed pursuant to adjournment lion. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * j * 
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Come now the parties hereto by their respective attorneys of record; 
whereupon plaintiff’s motions for a new trial and in arrest of judg¬ 
ment are argued and submitted to the Court and being considered are 
hereby severally overruled and judgment on verdict is ordered. 

Wherefore, it is considered that the plaintiff take nothing by this 
action, that the defendants go hence without day. be for nothing held 
and recover of the plaintiff their costs of defense to be taxed by the 
clerk and have execution thereof. 

92 Memoranda. 

July 11, 1919.—Plaintiff notes an appeal to the Court of Ap¬ 
peals from the judgment entered June 27, 1919, and bond for costs 
is fixed at $100. or deposit of $50. 

$50 deposited in lieu of bond on appeal. 

July 17, 1919.—Time to submit bill of exceptions extended from 
day to day to and including November 21, 1919. 

November 19, 1919.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursdav, February 12th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Before Judge Stafford. 

The Court having this day signed the Bill of Exceptions taken at 
the trial of the above-entitled causes and heretofore submitted; as of 
the time of the noting thereof at the trial, now hereby orders the 
same of record, nunc pro tunc. 

93 M e m o ra n du m . 

March 19. 1920.—Time to file transcript of record extended to 
and including May 1. 1920. 

Assignment of Error a. 

Filed March 31, 1920. 

******* 

The plaintiffs in each of the above-entitled causes, consolidated 
for trial, having appealed to the Court of Appeals of the District 
of Columbia from the judgments therein entered, file this their as¬ 
signment of errors upon the appeals so taken and say that in the 
rendering of the said judgments and in the proceedings herein there¬ 
tofore had, there were and are these errors, that is to say: 
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(1) In entering judgments for the defendants. 

(2) In overruling the motions in arrest of judgment made by 
the plaintiffs. 

(3) In overruling the motions for new trial. 

(4) In quashing the service of summons had in No. 43,147 upon 
the persons sought to be substituted therein as parties defendant in¬ 
stead of defendants theretofore deceased. 

(5) In quashing the service of summons had in No. 43,540 upon 
the persons sought to be substituted therein as parties cjefendant in¬ 
stead of defendants theretofore deceased. 

(6) In admitting the testimony of the defendant Maty J. Welch, 
testifying as a witness, that she had never heard Catherine Ann 

Whelan speak about any of the Whelans previously men- 
94 tion in the examination of the witness, being those Whelans 
who were ancestors of the plaintiffs herein, as to the admis¬ 
sion of which testimony the plaintiffs reserved exceptions as appears 
from the bill of exceptions herein at pages 73 and 73a of the type¬ 
written copy thereof. 

(7) In admitting the testimony of the defendant Mjarion Hyatt, 
testifying as a witness, that she had received one-eighteenth of the 
rents accruing to the defendants from the property involved in these 
causes. 

(8) In excluding the testimony given by Edward R. Welch at 
the former trial of these causes concerning his employment of one 
England as attorney for himself and his wife, being tliie testimony 
stated in the bill of exceptions on page 85 of the typewritten copy 
thereof. 

(9) In admitting the testimony of Clarence Beall, !a defendant 
herein testifying as a witness, that the share of the rdnt from the 
property herein involved received by him was one-sixth. 

(10) In overruling the demurrers filed by the plaintiffs to the 
pleas in abatement filed by the defendant Claude B. Brown. 

(11) In sustaining the motions made by Frank D. Middleton 
as administrator of Frances E. Middleton to quash the sendee of pro¬ 
cess made upon the said Frank D. Middleton as such administrator. 

(12) In not directing the jury to return a verdict! in favor of 
the plaintiffs for possession of the premises and the amount of mesne 
profits proven. 

CHAS. A. DOUGLAS, 

CHAS. A. KEIGWIN, 

•TO. V. MORGAN, 

Att’ys for Plaintiffs. 


PAUL E. LESH, Att’y. 


95 


Service accepted Mar. 24. *20. 
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Consolidated Designation for Transcript of Record on Appeal. 

Filed March 31, 1920. 


* * * * * * * 


The Clerk is requested to prepare and certify a transcript of the 
record in the above-entitled causes for use upon the appeals therein 
taken, and to include in such transcript the papers here designated. 

1. Original declaration in No. 43,147, filed June 22, 1899. 

2. Original declaration in No. 43,540, filed December 16, 1899. 

3. Motion of Mary J. Welch and others to be made parties defend¬ 
ant in No. 43,147. filed June 25, 1900. 

4. Motion of Mary J. Welch and others to be made parties de¬ 
fendant in No. 43,540, filed June 25, 1900. 

5. Order of June 25, 1900, granting said motions. 

6. Plea in No. 43,147 filed July 15, 1899. 

7. Plea in No. 43,540, filed January 6, 1900. 

8. Order consolidating causes for trial, April 26, 1906. 

9. Motion to substitute William T. Lynch as plaintiff in No. 

43,540. filed January 31. 1916. 

10. Order substituting Win. T. Lynch as plaintiff in No. 43,540, 
April 14, 1916. 

11. Suggestion of deaths of defendants in No. 43,147, 
96 filed May 5, 1916. 

12. Suggestions of deaths of defendants in No. 43,540. filed 

Mav 5, 1916. 

13. Summons to Marion Hyatt and others in No. 43,540, issued 
December 18, 1916, and return thereon. 

14. Summons to Marion Hyatt and others in No. 43,147, issued 
December 18, 1916, and return thereon. 

15. Motion of Marion Hyatt to quash service of summons in No. 
43.147, filed January 12, 1917. 

16. Motion of F. D. Middleton to quash service in No. 43,147, 
filed January 12, 1917. 

17. Motion of Marion Hyatt to quash service of summons in No. 

43.540. filed January 12, 1917. 

18. Motion of F. D. Middleton to quash service of summons in No. 

43.540. filed January 12, 1917. 

19. Plea in abatement of Claude B. Brown in No. 43,147, filed 
January 12, 1917. 

20. Plea in abatement of Claude B. Brown in No. 43,540, filed 
Januarv 12, 1917. 

21. Demurrer to plea in abatement in No. 43,147, filed February 


9, 1917. 

22. Demurrer to plea in abatement in No. 43,540, filed February 

9, 1917. , 

23. Order upon motions to quash and upon pleas in abatement, 


entered in June, 1917. 

24. Memorandum opinion of Covington, C. J., filed June 29, 
1917. 
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25. Plaintiffs' bill of exceptions in No. 43,147, filed July 26, 1917. 

26. Plaintiff’s bill of exceptions in No. 43,540, filed July 

97 26, 1917. ! 

27. Amended second count of declaration in! No. 43,147, 
filed November 25, 1918. 

28. Second amended declaration in No. 43,540, filed November 
25, 1918. 

29. Pleas of Mary J. Welch, Margaret Halpine, Clarence Beall 
and Marion Hyatt in No. 43,147, filed March 17, 1919j 

30. Pleas of Mary J. Welch, Margaret Halpine, Marion Hyatt and 
Clarence Beall in No. 43,540, filed March 17, 1919. 

31. Joinder in issue in No. 43,147, filed March 21, 1^19. 

32. Joinder in issue in No. 43,540, filed March 21, 1919. 

33. Stipulation filed March 6, 1919. 

34. Order therein entered March 6, 1919, minutes 67, p. 247. 

35. Suggestion of death of defendants in No. 43,147,'filed Novem¬ 
ber 18, 1918. 

36. Suggestion of death in No. 43,147, filed November 12, 1918. 

37. Plea to amended declaration, No. 43,540, filed May 2, 1908. 

38. Joinder in issue in No. 43,147, filed March 21, l9~19. 

39. Joinder in issue in No. 43,540, filed March 21, 1919. 

40. Plea in abatement after last continuance in No. 143,147, filed 

November 18, 1918. j 

41. Demurrer to plea in abatement after last continuance in No. 
43,147, filed November 25, 1918. 

98 42. Verdict. 

43. Motion in arrest of judgment in No. 43,147, filed May 

12, 1919. 

44. Motion in arrest of judgment in No. 43,540, filed May 12, 

1919. ' | 

45. Motion for new trial in No. 43,147, filed May 12, 1919. 

46. Motion for new trial in No. 43,540, May 12, 1919. 

47. Judgment. 

48. Appeal and order fixing penalty of appeal bond.| 

49. Stipulation as to parties in No. 43,147, filed March 31, 1920. 

50. The assignment of errors. 

51. Memorandum that deposit as security for costs op appeal was 
made on July 11, 1919. 

52. Memorandum that the time for settling the bill of exceptions 
was extended bv successive orders duly made to November 21, 1919. 

53. Memorandum that the bill of exceptions was signed by the 
court and made of record on February 12, 1920. 

54. Memorandum that by order dated March 19. 1920, the time 
for filing the transcript in the Court of Appeals was extended to and 
including May 1, 1920. 

55. This designation. CHAS. 

CHAS. 

JO. V. 

Attorneys for. Plaintiffs. 


A. DOUGLAS, 
A. KEICAVTN, 
MORGAN. 


Sendee accepted Mar. 24, 1920. 


PAUL E. LESLI, .4 tt’y. 
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99 Memorandum . 

April 30. 1920.—Time to file transcript of record in Court of Ap¬ 
peals extended to and including June 1, 1920. 

Appellees' Counter-designation for Record on Appeal. 

Filed May 3, 1920. 

******* 

The Clerk is requested to include in the Transcript of Record in 
the above-entitled causes upon the present appeal the following: 

In Law No. 43540: 

1. The order entered February 4, 1916, overruling the motions to 
stay proceedings and to substitute Lynch, executor, as party plaintiff. 

2. The motion filed March 1, 1916, to substitute party plaintiff 
and affidavits. 

3. The affidavit of Edward C. Peter, filed March 17, 1916. 

4. Such of the summons issued December 18, 1916, with return 
thereon, as have not been included pursuant to appellants’ designa¬ 
tion. 

5. The affidavit filed February 14, 1917, in support of plea in 
abatement. 

6. The motion filed November 18, 1918, of Brown, administrator, 
to strike out declaration. 

7. The motion filed November 18, 1918, of Mary J. Welch 

100 and others to strike out declaration. 

8. The suggestion filed November 18, 1918, of the death of 

George H. Culver. 

9. The motion filed January 20, 1919, of Middleton, administra¬ 
tor, to quash service. 

10. The suggestion filed May 2, 1919, of the death of Margaret 
Halpine. 

In Law No. 43147: 

1. Such of the summons issued December 18, 1916, as have not 
been included pursuant to the designation bv appellants. 

2. * The affidavit filed February 14, 1917, in support of plea in 

abatement. . . 

3. The motion filed January 20, 1919, of Middleton, administra¬ 
tor, to quash service. , , 

4. The suggestion filed May 2,1919, of the death of Margaret Hal¬ 


pine. 

In Nos. 43540 and 43147: . . 

Memorandum that bv order dated April 29, 1920, the time for 
filing Transcript of Record on appeal extended to and including 
June 1, 1920. 


This designation. 


CLARENCE R. WILSON, 


PAUL E. LESH, 


Attorneys for Defendants Welch and Hyatt. 
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101 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
100, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 43147 at Ljaw, wherein 
Mary Ann McGee et al. are Plaintiffs and William L. Cherv et al. 
are Defendants; and cause No. 43540 at Law. wherein Marv A. Lvnch 
is Plaintiff and William L. Chery et al. are Defendants, as the same 
remain upon the files and of record in said Court. 

Tn testimony whereof, I hereunto subscribe my naihe and affix 
the seal of said Court, at the City of Washington, in Said District, 
this 11th dav of Mav, 1920. 

[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

| Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

\ 

i 

102 In the Supreme Court of the District of Columbia. 

At Law. No. 43147. 

Mary A. McGee et al., Plaintiffs, 

vs. 

Mary J. Welch et al., Defendants. 

I 

At Law. No. 43540. 

William T. Lynch, Plaintiff, 
vs. 

Mary J. Welch et al., Defendants. 

To Messrs. Clarence R. Wilson and Paul E. Lesh, 

Attorneys for Defendants: 

Please take notice that the attached bill of exceptions will be 
offered for settlement before Mr. Justice Stafford on September 15, 
1919. j 

CIIAS. A. DOUGLAS, 

CHAS. A. KEIGWIN, 

Attorneys for Plaintiff. 

Service accepted this 27th dav of August, 1919. 

CLARENCE R. WILSON. 


60 


T.C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 


103 In the Supreme Court of the District of Columbia. 

At Law. No. 43147. 

Mary A. McGee et ah, Plaintiffs, 

vs. 

Mary J. Welch et ah. Defendants. 

At Law. No. 43540. 

William T. Lynch, Plaintiff, 
vs. 

Mary J. Welch et ah, Defendants. 

Bill of Exceptions. 

P>e it remembered that the above entitled causes came on for trial 
on May 5, 1919, before Mr. Justice Stafford and a jury regularly 
empaneled to try the causes, and thereupon, after the jury had been 
duly sworn, the plaintiffs, to maintain the issue on their part joined, 
called as a witness Edward F. Conklin, who being first duly sworn, 
testified that he was the Assistant Chief Clerk in the office of Public- 
Buildings and Grounds, War Department. Whereupon it was stipu¬ 
lated and agreed to bv and between counsel for the plaintiffs and 
defendants that the title to lot 2 in square 408 in ihe City of Wash¬ 
ington, District of Columbia, was good in Catherine Ann Whelan 
at the time of 1 her death, and was at the date of this trial assessed in 
her name bv the office of the Tax Assessor of the District of Columbia. 

104 Thereupon counsel for plaintiffs produced and read the 
deposition of Airy Ann Dover, taken dc bene esse at Fort 

Reno. Tennallytown, District of Columbia, on Tuesdav, May 5, 
1903, who testified in substance upon direct examination as follows: 

Her name is Airy Ann Dover; she is eightv-eight years old; she 
was born in Montgomery County, Maryland. She has been in 
Tennallvtown twenty-two rears. She was born a slave of Warren 
Magruder, and when she was between nine and ten years old she 
was sold at a sheriff's sale at Rockville to Louis Kengla. After that 
she was brought to her mother’s, and her father, the next morn¬ 
ing, took her to his home at Mr. Whelan’s house. Bill Scotland 
was her father. He belonged to John Patrick Whelan. Mr. Whelan 
lived away back near the canal in Montgomery Co., Md. Witness’ 
age was given to Louis Kengla within a week after she was 
brought from Rockville as a slave as between 9 and 10. She does 
remember the fact of being sold at Rockville and being brought 
to the house of John Patrick Whelan. She came down there on 
a Tuesday morning and stayed there until Sunday morning; and 
on Sunday morning Miss Peggy Whelan brought her to the house 
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of Lewis Kengla on horseback behind her; after that: she was at 
the house of John Patrick Whelan once, in the house! where they 
lived near the canal; and she was once at the house : where they 
went up on the river road from there—three times. After she was 
sold she never visited there more than three times. She remembers 
his children and can name all that were there when she was there. 
There were Mr. Tom Whelan. Mr. Jack Whelan. ;Miss Biddy 
Whelan, Miss Peggy Whelan, Miss Polly Whelan, and Miss Judy 
Whelan. These are all the children she knew well. She was well 
acquainted with them, going back and forth with her father be¬ 
fore she was sold. She knew John Patrick Whelan and 
105 his family while she still belonged to Warren Magruder. 

That is the way she got acquainted with the family. She 
had a sister down there; her father belonged to them ; and he used 
to go to her mothers Saturday nights and he would take her 
down there and stay weeks at a time. Did not knjow Nicholas 
Whelan. She has seen Kitty Ann Whelan. She knejw her. She 
was with her at the house of John Patrick Whelan one day and 
she was playing in company with her one whole day;! she thought 
she lived there, that it was her home—it was the first!time witness 


went there. Witness’ sister showed her young John Whelan and 
Kitty Ann Whelan; thought they were brother and sister until she 
heard her say “cousin Peggy” and “cousin Tom.” Her sister called 
their names around and about, and she stayed there until after 
she was done, all day long. Never heard Kitty Ann speak any¬ 
thing about the family at all. She called the children of John 
Patrick Whelan by the names of cousin Polly, cousin Peggy and 
cousin Judy. She did not hear her address John as cousin. The 
one called Polly was named Marv Bridget. Thev pronounced it Polly 
or Mary, one being pretty much the same as the other. Her name 
was given to witness once as Mary Bridget, because! her mother 
named one of her children after her. Peggy's name Was Margaret. 
Miss Polly got married, but Miss Peggy never got married. Miss 
Polly married John Tarman. Never heard her father call John 
Patrick Whelan’s name, more than her father and sister would call 
“OP Massa.” Never heard his Christian name until here lately. 
Heard the family speak of Nicholas Whelan often, not "OP Massa"’ 
because she could not understand him. He never spoke English. 
He could not understand her when she talked to him. and you 
couldn’t make him understand English. Does not suppose he was 
understood by any person only those in his own family. Witness' 
father spoke Irish all the time to him. Heard; John Patrick 
106 Whelan’s children speak of Kitty Ann. and heard them speak 
to her, on the day when she first met them tlnjrc when Miss 
Judy was sitting at the weaving loom. They called her “cousin 
Judy.” Kitty Ann called her “cousin Judy." Kittjy Ann called 
Judy and the others cousins. They called her Kitty! Ann and she 
called them cousin. Witness was sitting there when she sat down to 


fill the shuttles: Miss Judy sat down for weaving anjd she said “I 
want to help this girl Kitty Ann,” to do so: she said f‘cousin Judy, 
she wants to help me,” and Miss Judy smiled and conjsented to help 
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witness. After we commenced she got them all tangled, and so she 
laughed and then witness got down and came away from them. At 
that time witness could not have been more than eight years old. 
Kitty Ann was a young missey, like; witness supposes she was then 
a girl of about 12 or 13 years old. Never knew Nicholas Whelan, 
son of John Patrick. Did not know there was such a person. • Be¬ 
sides Jack Whelan, a son of John Patrick Whelan,, witness knew 
also John Whelan that they called young John Whelan. lie called 
Miss Peggy and them aunts, and he uncle John. Does not know 
whose child he was. Knows that he called children of John Patrick 
Whelan uncles and aunts, the same ones that Kittv Ann called 
cousins. 

While witness knowed John Patrick Whelan he alwavs lived in 

* 

the same place. She does not know where else he lived. He moved 
from there, that was on the river road, a place called Posey’s place, 
on the river road. When witness first went there after she was sold 
to Lewis Kengla she does not think John Patrick Whelan was living 
at all. His place was on the canal, towards the canal. The family 
moved away when he moved to Posey’s place up on the river road. 
The family of John Patrick Whelan belonged to the Catholic church. 

Sometimes they went to Rockville to the church there; some- 
107 times over to the Rock Creek church, and sometimes they 
would come down to the Georgetown church. Up in the coun¬ 
try they generally didn't have church but once a month, at Rock¬ 
ville, and once a month at the Rock Creek Church; Nancy Carroll’s 
church, they used to call it, at Forest Glen, somewheres there. Wit¬ 
ness never was there. Kitty Ann lived by Miss Nancy Carroll’s 
church somewheres; her father used to come there to church, and he 
used to come to Massa Nick’s. The place near which they lived was 
Nancy Carroll’s church, or Nancy Carroll’s chapel. Witness never 
was at Kittv Ann’s house. She does not know when or where he was 
buried. 


Thereupon the witness further testified upon cross examination 
in substance as follows: 

Witness is 88 years old; will be 89 next January. She kept, her 
age pretty much in her own head, always by her young mistress 
sending her the 1 receipt when her father bought her, and he got her 
age between 9 'and 10 years old then, and she had it here, and 
Father Barry was down here and read it over to her. She thought 
then she was about 86 years old. but had lost the receipt and could 
not find it; so her brother was there, and he got his age, when he 
was sold away from here and he kept it. She was older than he, 
and he said he was 86 and she was 88. She thought she was about 
86 years old, from the receipt, the way Father Barry read it to her, 
but her brother says he was 86 and that she was 88. She was a 
slave of Warren Magruder. and was sold at a sheriff's sale at which 
Tom Whelan bought her in for Lewis Kengla, the butcher. She 
was sold at the sheriff’s sale in Rockville and came from there to 
her home at Warren Magruder’s that night, and next morning her 
father took her and carried her to the house of Tom Whelan, who 
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bought her in. Warren Magruder lived in Montgomery County 
between Rockville and Tennallytown, about three miles from Rock¬ 
ville. The Whelan who bought her in lived about five miles 

108 from there, down towards the canal somewhere. After he 
bought her in he brought her there and she' stayed there 

from Tuesday until Sunday morning; on Sunday rliorning Miss 
Peggy Whelan took her on a horse behind her and her father took 
her bundle and brought her to Lewis Kengla’s the butcher, and 
there she remained until the emancipation. The Wbelan that she 
spoke of was Tom Whelan; went to Tom Whelan’s place and re¬ 
mained there for awhile; and then went to Lewis Kengla’s place the 
day after she was sold. This was at a sheriff’s sale, and witness does 
not recollect any more of the particulars than that she knows she 
was sold there. Does not know the auctioneer. Never heard the 
name called, only a gentleman who used to live in Rockville, Col¬ 
onel Vinson, came there and he bought her sister foil his sister-in- 
law, her name being widow Fletcher, who lived up ip Seneca, does 
not know whether it was a sheriff’s sale or not, except that they told 
her she was to be sold at a sheriff’s sale. She was taken from War¬ 
ren Magruder’s place up to Rockville and then she' was brought 
from Rockville after she was sold. Her father stayed' at her moth¬ 
er’s place at Warren Magruder’s place, and next morning he came 
and took her on a horse with him and took her to his home and 
Tom Whelan’s place; she stayed then in Tom Whelah’s place from 
Tuesday until Sunday morning, and on Sunday moaning, as Miss 
Peggy Whelan was going to Trinity church she got on a horse 
behind her and she brought her to Lewis Kengla's place. Does 
not know whether Tom Whelan’s place had a name. Had seen 
Tom Whelan before. She had been to his place before she was 
sold. Frequently used to go down there. That is | the way she 
got to be acquainted with the family—with the names of them all. 
Her sister lived down there: her father took her and some of the 
little girls with him to pick up chips, and he t^>ok her down 

109 home. 01’ Massa Magruder said “I will give you five gal¬ 
lons of whiskey if you will give me Raeh.,” but he took her 

home, and she was there—a little bit of a girl—until the day wit¬ 
ness was sold, and she was brought up too. Witness’ brother was 
there. Of course she was no gift, as she still belonged to the 
Magruders. She was Magruder’s property. Anyhow she was 
taken to be sold at the sale too. and Tom Whelan bbught her in, 
and witness and her brother were bought in for Lewis Kengla. 
Cannot recall the name of the place, only know she was sold at 
Rockville. She only knows it was Whelan’s place and Magruder’s 
place. Tom Whelan was at that time about 45 or |50 years old. 
His father was living when witness first knew him; When wit¬ 
ness was sold his father was not living. She had been! there a week, 
but had never seen him. She does not know when his father 
died. Saw his father five or six years before the sale was. Tom 
Whelan’s father was John Patrick Whelan. When witness saw 
John Patrick Whelan he was an old man. He stooped over. He 
was a pretty old man: he walked with a stick. His hair was mixed 
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gray and black—almost white; lie used to wear a stock, and a cap 
on his head, and short breeches with long socks up to his knees. 
After witness was sold she was onlv at Tom Whelan’s house once 

V 

to stay. She passed up there, bi not to stay any time, until the 
week she was earned down there and staved there a week from 
Tuesday to Sunday. She went back. Her father carried her up 
to see her mother, and she stopped there that night. It was the 
holidav time; they most generally had about three weeks of hoi- 
idays, and he was playing the fiddle and they had a party there; 
that was the second time witness saw Kitty Ann. Does not know 
how long this was after she first went to Lewis Kengla’s place. 
They generally let her go every holidav time, Christmas and Eas- 
ter, to see her mother, but she does not know how long a 
110 space of time it was. They told her it was Tom Whelan’s 
place. She is sure it was the same place she was at first. 
Tom Whelan was there because he played the fiddle too. Did not 
see John Patrick Whelan there that night. This must have been 
some years after she had been with Lewis Kengla. She does not 
know how many years, but it was some considerable time. She 
was a small girl then. She was right smart of a sapling, to what 
she was when she first went there, but she was not grown. She 
supposes she was 12 years old. The place she went to on the river 
road was Posey's place, they called it. Posey owned it. It was 
up on the river road, not very far from Tennallvtown, about four 
miles from here. Tom Whelan did not own it. She thinks he 
rented that place. When they broke up Miss Peggy went to 
Thomas Tarman. and Tom Whelan—he was sick—he came down 


to Georgetown and died and was buried there. The old boss, 
Lewis Kengla, the butcher, was very fond of Tom Whelan. He 
used to go to market and speak of him, and he came home one day 
and said he thought Tom Whelan had killed himself out pretty 
well drinking—he sent witness down there that day with some 
squabs, and slA never saw him any more. Does not know when 
he died: in fact most people were afraid to tell her about any per¬ 
son dying, as she would not go outside of the door of the house, 
and she never knew-when one of these people died. Didn’t know 
when Miss Judy was dead. They said she did not live long after 
she first saw her. The onlv time she saw the Whelans after the 
sale was when she went to the place of Tom Whelan and the river 
road place. They told witness that Tom Whelan was the son 
of John Patrick Whelan: her father said so; that Jack and Tom 


was 01’ Massa’s sons. 
Of course when they 


She never heard this from anybody else, 
all talked together tliev talked Irish. Wit- 


111 


ness could never 
Heard Miss Peggy 


hear them say “father” or “daddv.” 

%J 4 / 

say ‘‘daddy," when talking about John 


Patrick Whelan 


; she was the only one about doing business, 


and witness heard her talk more than the rest of them. 


She used 


to be with witness* sister learning her to (took and do things. All 
of them could talk Irish. John Patrick Whelan did not talk any¬ 
thing but Irish, but the rest of them could talk English. John 
Patrick Whelan had two boys and four girls. The boys were Jack 
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and Tom—they were men then—and the girls were Peggy, Polly, 
Judy and Biddy. Jack lived there, she supposed; di(jl not reckon 
he lived there always. Witness asked her sister where Jack was, 
she said he didn’t stay there but stayed up on the canal and 
boarded with Mrs. Bailey; him and the widow Bailey was going 
to git married. Saw Jack Whelan many times at the house of his 
father. John Patrick Whelan. He knew witness. She knew him 
from the first day she ever went down there. He was showed to 
witness at Massa Jack’s—that was Jack Whelan.. Never knew 
Nicholas Whelan. Didn’t know any of that family, only they 
showed her the names. There was no Nicholas Wljielan at the 
house of John Patrick Whelan. Witness knew Kitty Ann Whelan. 
It was at the house of John Patrick Whelan when she first saw 
Kitty Ann. Only saw her that one day. Talked with her and 
played with her. She was a girl then, and the next (ime she saw 
her she was at the same place, and she appeared to be a young 
woman then, and keeping company with young women. Saw her 
first when she first went to the house of John Patrick Whelan. 
Witness supposed Kitty Ann's father was named Nicholas, but she 
didn’t see him or know him. 

Never saw Kitty Ann more than twice, that was at Tom Whelan’s; 
spent one day with her there pretty much all the day, and the next 
time did not see much of her because she had company. ; Next morn¬ 
ing saw her come downstairs and go into a room and stav there until 
the girl called her name, the girl went in there and called 
112 them to breakfast. Witness then went out of theidining room 
and went into the kitchen. Did not see her any more. That 
may have been a year or two after witness was sold to Lewis Kengla. 
Witness was a good deal older than she (Kitty Ann) was. Kitty 
Ann was at a card party then with young ladies. Did not notice 
witness then. She was childish then. Did not appear to notice wit¬ 
ness much because they were enjoying themselves together. Did not 
follow her around when she was a child, and she called herself a 
woman then. Witness was always very fond of white folks, of Lloyd 
Magruder and Mrs. Hunt Magruder. Always called her mother, and 
always called him father, up until she was a married woman. Used 
to go to her home and call her mother all this time. She said “Just 
hear this creature, this big woman, calling me ‘mother’ now.” Wit¬ 
ness was always around and thev were verv fond of herj Whenever 
she would go anywhere she would take witness through the neigh¬ 
borhood anywhere she went. Those were the only times witness ever 
saw Kitty Ann Whelan. She never went to her home and never 
knew her father or any of her people except the people at the place 
she went to, only witness’ cousin belonged to them. Afjter he found 
out witness’ father was uncle he used to go to her mother’s regularly, 
and he was at this (witness’) house once since witness has been there. 
Kitty Ann lived a long distance from him, she reckoned. Does not, 
know where that place is that is called Nancy Carroll’s church. 
Never was over in that direction; never traveled very far around any¬ 
how; only run up and down the road. Did not knojv who John 
Patrick Whelan was until verv recentlv. onlv bv hearing him called 
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01' Massa. Knew that it was the father of Tom but did not know 
his name then j heard his name always afterwards. Heard his name 
she reckoned for the first time five or six years ago. Before 
113 that merely called him Oh Massa, but did not know his name. 

He was the father of Tom, and of course he being the father 
of Tom lie was the father of all the rest of them. Witness’ sister 


gave her the names of Massa Tom and Massa Jack, and that was 
“OP Massa.’* witness’ father’s 01* Massa, and these were voung mis- 
tresses. Cannot recall who told her that was young Massa. It was 
in the last six rears. Does not know who told her that was John 


Patrick Whelan. Some of them asked witness about what his name 
was and she said she didn’t know his name, only hearing them call 
him OF Massa. The person who asked her that told her it was John 
Patrick, and that is the onlv reason witness has for saving he was 
John Patrick Whelan. Cannot tell who that was, as there was so 
many asked her about him. They all asked her about him and told 
her about him. and among other things they said his name was John 
Patrick. Heard her father often enough talk about Nicholas. Her 
father always talked about OF Massa and Massa Nick. These people 
in the last six years did not tell her anything about Nicholas. Does 
not know who has been talking to her in the last six years about this 
case. Never was interested about his name, but often heard OF 
Massa called; when people began to talk about old man Whelan did 
not know what his name was. Supposed it was her father’s OF 
Massa. but did not know because her father and sister always said OF 
Massa. He was the head of the place, and they all belonged to him. 
and she never troubled herself at all about the name. In the last 


five or six years people have talked to her about the relationship of 
these parties and told her who he was. Some of them did not know 
what children he had, but she believes that some of them told her 


what children he had. They all told her what children they had 
that was his because they knew pretty much all that was there that 
witness spoke of: but some of them did not know anything 
114 about any more children. No persons came and told witness 
that Nicholas was a son of OF Massa. Could not sav when 
she was first told these things and cannot recall who came to see her. 
She has more to think about than this one thing; she was not much 
interested in it; and talking about it witness said she did not know 
his name, but somebody said his name was John Patrick; but it did 
not bother her at all about bis name or his family, only they came 
here of late and wanted to see what she knew about them, and 
wanted to see if she was positive in knowing them. They told her it 
was the lawyers that came up of late and wanted to know if witness 
knew the family, and they asked her questioner the same as she was 
questioned today. Does not know what the names of the lawyers 
were; they were strange men to her, but they came here and told her 
that OF Massa was John Patrick Whelan. They did not tell any¬ 
thing else about these people. Mr. Kengla has not asked witness but 
Mrs. Kengla was here. This gentleman (indicating Mr. Keigwin 
one of the solicitors for the plaintiffs), was here, she believes about 
a week ago. He did not say anything about OF Massa. ‘‘You want 
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me to tell stories now, but I ain’t going to.” Does not recollect the 
lawyers who came here. “You cannot beat into my head what I 
never had in it.” Witness never had in her head the name of the 


father of Tom Whelan, nothing but OF Massa. until recently. These 
people who came to see her never told her all these things about the 
relationship. Witness could tell them more about the relationship 
than they could tell her. Some of them told her who Oil Massa was, 
but who it was that told her she does not know. That I was within 


the last five or six vears. Does not know exactlv what the suit is 
about, but supposes as far as her knowledge leads herj, about the 
Whelan estate—John Patrick Whelan’s estate, she thoiight it was. 
That is the onlv one she knows anything about. She cbuld answer 
questions about that family, but about any other she could not. The 
only family she knows about is this family of Tom Whelan. 

115 Does not know anything about Nicholas Whelan’s family, any 
more than that thev said Kittv Ann was Nicholas Whelan’s 

C- 

daughter. Does not know anything about that family, j Could not 
tell when it was these people came up and told her about this mat¬ 
ter. Supposes it was six years ago that she first heard the name of 
John Patrick Whelan called. She does not know fronrj whom she 
heard that. Could not tell how. often lawyers have been here and 
talked to her about this matter. The first time they came they 
wanted to know about the family, and a gentleman came out here 
and wanted to know what witness knew about the family. He was 
about the first one, but she has forgotten his name. It was in this 
house. She had heard people speak about this before that. She 
heard people speak years and years ago about the Whelan estate. 
She heard people down this way talk about this matter eight or nine 
years ago. and she heard them speak about the families connected 
in this Whelan estate. That was the estate of the father of Tom 
Whelan. Does not know when she first heard of the beginning of 
the lawsuit, but she reckons it was some two or three year- ago. Can¬ 
not toll who told her about that; different ones talking, d fferent ones 
who had been sent to see her about it. W hen this case began to stir 
tip, Mr. Burrows out here was interested in it. and he knew that wit¬ 
ness was about the oldest one who knew anything about the Whelan 
family, and they was the ones she heard some years ago could get so 
much from the Whelan estate, and they came to her about it. These 
people were Mr. Burrows and the Wetzels out here. r l hey was con¬ 
nected, and thev were interested when the Whelan case was going on. 
They came and asked witness what she did know about it. She did 
know something about it because some wanted to say—So they told 

Pier_that they were not connected with the other W lielans. She 

told them what thev asked her, what she had always heard from her 
mother. Knew them very well, and heard them speak about 

116 the Whelans and what was coming to these Whelans. The 
way she knew it she was going up the road one day with Mrs. 

Whelan’s ‘daughter, and seen her father’s wagon come along, and 
she, witness, run and caught up to him and he asked her whose child 
she’had with her. and witness told him Miss Sally Whelan. He said 
“Sallv Whelan? That child—my OF Massa’s nephew married Sally 

4 / 
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Crown. Is this Sally Crown’s daughter?” Witness said, “Yes,” 
“My OF Massa’s nephew married Sally Crown, and that child is re¬ 
lated to our folk, because 01’ Massa’s nephew married her mother.” 
But they never visited her much. She was a crazy kind of a woman. 
The Wetzels and Mr. Burrows and Billy Wetzel has been here sev¬ 
eral times and asked witness about them. Me was talking about the 
relationship of John Patrick Whelan’s family. He was related to 
John Patrick Whelan’s family. If it was John Patrick Whelan's 
nephew that of course brought them into relationship. Does not 
know thi- name of the lawyer who came to see her about it. Witness 
knows Mr. Charles Earl: and he was the first one, she believes, that 
over came to sCc her about it. Mr. Earl did not tell her anvthing 
about the case, only he wanted to know from witness about the family 
of the Whelans and the names of them all. Young John Whelan 
was with him. lie was John Patrick Whelan’s nephew, she sup¬ 
poses. He called John Patrick, the father of Tom Whelan, uncle. 
He told her that this 01’ Massa that witness speaks of was John Pat¬ 
rick bv name. That was the first one of the familv that came here 
to tell her anything about the name. He dirl not talk about the re¬ 
lationship between John Patrick and Tom Whelan and Kitty Ann 
Whelan. He did not tell witness of any relationship about them. 
He just told her that the father of Tom was John Patrick. Tie did 
not tell her anything else. She gave him the names, as far as she 
knew about the family; that is all she could do. She does not know 
how many times they came here. She did not keep an ac- 
117 count of it at the time. She has been in great misery. She 
has suffered everything but dying, but thank God feels a lit¬ 
tle better, but for three or four months she would rather have died 
than be living. She cannot read. It is all she can do to sit here and 
pray to her God for help and assistance and for mercy and for par¬ 
don. The Wetzels and Mr. Burrows have been in here. Witness 
told them all she knew, and that she heard her mother say so and so 
about the relationship. Mr. John Whelan came here with Mr. 
Earle. She does not remember anybody else, only the Wetzels and 
Mr. Burrows, they came to talk about this matter. A lady came 
here one day, Mrs. Kengla: when she came in witness knew her well. 
She (Mrs. Kengla) knew her (witness 7 ) father and all the family; 
wit nos.-’ father lived with them, and hauled for her family, and wit¬ 


ness nursed her in her sickness, 
vou." And witness said, ‘‘Yes. j 


She said “Airy, I am 
md I am glad to see you 


glad to see 
7 Witness 


was not prepared to sec her. She put some little change in witness 7 
hand, a dollar or so. and she says, “I would not be up here today, but 


Mr. Peter sent me up; he came and asked me about you, whether you 
really had good knowledge or not.* 7 and she said, “Of course I never 
heard of you losing vour mind." She says, “hie is interested about 
this Whelan case; but. Airy, I know nothing about the Whelans, but 
he satisfied me that 1 knew you well, and so I came up here to see 
about your mind, and whether you knew about your age. 77 Witness 
told her. “I have got the same min# I always had, as you can see. 77 


Phe said, “Yes, 1 do not see any difference. 77 


And witness said, “I 


have suffered greatly enough to lose my mind. I have a great misery 
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in my head.” She said, Mr. Peter knew Scotland and all of us. and 
he was comma to see me, but Mr. Peter never came. Witness is the 
daughter of Bill Scotland, who is dead. He never had any brother 
that witness knows of. Never had any around here. Wit- 

118 ness knows this lady (referring to Miss Whelari) ; knew her 
when she was a little girl; knew her mother before she was 

married to young .John Whelan. She has been here to see witness 
about this matter. Her cousin and her are the first pnes the wit¬ 
ness saw, who called to find out something about the family, how 
many there were. These children did not know what the relations 
to them were as much as witness did, and they could hot find any¬ 
body in Montgomery County where they lived who cohld tell them 
anything about it. Witness could tell them a good many people 
that she thought ought to know about the family, and she did tell 
them; but some of them did not know. Some of thosje people wit¬ 
ness said ought to know because she had seen them there, and had 
been in the family. She sent them to different one.4—thev were 
grown people. She (Miss Whelan) could not tell witness much. 
This child could not tell her nothing. She did not tell witness about 
John Patrick. Said his name was -John Patrick. Mrs.| Lee came to 
see witness once. She asked no questions. She had no conversa¬ 
tions with her. She came with Miss Whelan. Witness’ father 
would go to see Kitty Ann Whelan. He would go to Massa Nick’s, 
and he would talk about the nice dinner Kitty Ann would fix up for 
them. She was always there. When he came home he would tell 
about it. He talked about Kitty Ann giving him a tin cup of 
whiskey, and that if he had drunk it all he would have been so 
boozy that he couldn’t get home: but he didn't drink it all. That 
is the time he found out that witness’ cousin was his nephew, eating 
and drinking with him that day: that is the way he found out his 
own sister’s child; and from that witness’ cousin visited him. Wit¬ 
ness herself never went there. She never knew Nicholas, the father 
of Kitty Ann Whelan. Witness does not know anything about the 
Nicholas Whelans and the Tom Whelans visiting each other. She 
does not know whether there was any relationship between 

119 them. There are two separate families of the same name. 
Witness thought they would be all one family by her father 

saying Massa Nick and 01’ Massa. At one time they used to call 
young Massa and 01’ Massa, but he always said Massa Nick and 01’ 
Massa. Witness did not hear of a good many Whelans. She did 
not know of any Whelan family but that family. By ‘ithat family” 
she meant Kitty Ann’s family and the old man’s family. Did not 
know of any other Whelans. Does not know anything about Kitty 
Ann’s relationship or family; only she heard always, but docs not 
know, that Nicholas was her father. She never heajrd anything 
more about the family. She does not know how many of them 
there were. Does not know who Nicholas Whelan’s father was, nor 
whether Kitty Ann ever had any brothers or sisters. < he does not 
know that these Whelans were distinct from Tom Whelan’s family. 
Does not know what relation they were, only she knows that Niek 
■svas Kitty Ann’s father. She does not know liow many children 
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thev had or what thev had. She does not know how far Kittv Ann 

V _ C/ 

lived from Tom Whelan's place, but it was some miles. It must 
have been because thev lived down on the river road and Kitty Ann 
lived near Miss Nancy Carroll's church, or chapel, out at Hock Creek 
church, so it must have been some miles—but she does not know 
where it is: she was never out in that direction. 

And thereupon, upon redirect examination, the witness testified in 
substance as follows: 

She does not think she has ever seen Mr. Davis, (counsel for plain¬ 
tiffs) before today. Before she was sold at the sheriff's sale she went 
to Mr. Whelan's place and saw his brothers and sisters together, five 
or six times, and stayed for weeks at a time. She remembers the 
Mr. Whelan who was there: it was Charley Whelan, John's son. 
She was so used to calling John's name, but it was Charley 

120 who lived out here at Mr. Glover's place. 

Coun&l for defendants here conceded that Edward C. 
Peters, mentioned in the foregoing deposition, was associated with 
them in the trial of this case. 

Thereupon the plaintiffs, in order further to maintain the issues 
on their part joined, produced as a witness Charles A. Rosensteel, 
who testified in substance on direct examination as follows: 

He lives at Forest Glen, Maryland, and is a Catholic priest. He 
knows the location of St. Johns Church, Forest Glen, Maryland, and 
has been the pastor there for 29 years. It was not always known as 
St. Johns Church, but was formerly called Nancy Carroll's Chapel. 
Nancy Carroll was the niece of Archbishop, Carroll, who, as a priest, 
was the first pastor there in 1774. Did not know Kitty Ann Whelan 
until he was called to see her when she was dying. Does not know 
how old she was when he first saw her. So far as he could judge 
she must have been 70 years old. Does not know and cannot answer 
that question. ■ Only visited tin* house once and she died the same 
day. Was not present at her death, but officiated at her funeral. She 
was buried at St. Johns church. She died at Lavhill, Montgomery 
County, Maryland. The cemetery connected with St. Johns 

121 Church is very old and contains two acres of ground. Witness 
produces diagram which he himself made—is not drawn to 

scale, but is a sketch. It is substantially correct but may differ a few 
inches or something like that. Witness marks on plat the grave of 
Kitty Ann Whelan. On the north side is the grave of Mark Whelan. 
It is quite near the grave of Kitty Ann Whelan with no grave 
intervening. A grave could be put between those two. The Mark 
Whelan grave is four feet from the grave of Kitty Ann Whelan. 
On the south side of the grave of Kitty Ann Whelan is the grave 
of Mary Whelan. The distance between them being about eight feet 
with no grave' between the two. There is a stone that marks the 
graves of Mary Whelan with “Mary Whelan and some other things 
written on there, but he does not remember just what. There is a 
small foot marker at the foot of Mary Whelan's grave with initials 
“M. W." and he thinks “J. P. W." Six feet west there is another 
grave markeed “Julia Whelan. 1832. ? He does not know of any 
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graves of other Whelans to the south. Going north of Kitty Ann’s 
grave the first one is Mark Whelan’s grave a distance !of about four 
feet. He knows one is Sarah Lyons. Still further adjoining Sarah 
Lyons’ grave is Margaret Fahey’s grave. There is ijn inscription 
but no date of the death on Mary Whelan’s tombstone. He is not 
sure, but he thinks it reads something like “Mark Whelan, son of 
Nicholas.” 

On cross-examination the witness testified in substance as follows: 

The graves of the Culvers and Halpins are to the east—he has not 
measured it—but they must be about 20 feet away, j The S'hreves 
have no lot. A great many people in the early days were buried 
as they died—they only had graves. The Whelan family had no 
burial lot. Bill Shreve is buried there. Kitty |Ann Whelan 

122 was living with Bill Shreve at the time of her!death. Tom 
Carroll asked him to attend Kitty Whelan in her dying mo¬ 
ments. He was working for Shreve at "that time. Witness was liv¬ 
ing at Rockville at that time. He thinks Tom Carroll csime there and 
directed him where to put Kitty Ann Whelan’s grave. He does not 
think Kitty Ann Whelan owned a lot. There is no stone at all on 
her grave except two small markers that he the witness stuck in to 
remember the grave. He does not remember who were present at 
the funeral of Kitty Ann Whelan. He does not kno^v whether or 
not Michael Connolly is buried in the cemetery of St. Johns Chapel. 
There is a Conollv there, but he does not know whether it is Michael 
or who it is. There is a tombstone to a Connolly ther^, but witness 
cannot think whether it is Michael or what. Tt is to the right, east 
of Sarah Lyons’ and Margaret Fahey’s graves. He does pot remember 
whether Mr. Shreve was present a"t the funeral of Kitty Ann. To 
the west of the group of graves of Martha Whelan. Sarah Lyons and 
Margaret Fahey there is a tombstone to Bridget Connolly who died 
December 4, 1S29 in the 52nd year of her age. Kitty Ann Whelan 
did not attend his church regularly to his knowledge! Maybe she 
did in her younger days. Witness has only been tliere 29 years. 
Kitty Ann Whelan is buried near Mary Whelan, but thfere is nothing 
indicating that there is a regular family lot marked off. I She is buried 
by the side of Mark Whelan, four feet from it, and eight feet from 
Mary Whelan. No Whelan family owns that lot. TThere is no 
inclosure and not even corner markers on the graves. The lots 
generally have four corner markers. He did not seel or talk with 
any member of the Whelan family with reference to where Kitty Ann 
Whelan should be buried. He knows that there are tombstones of 
the members of the Halpin, Culver and Connolly families in that 

cemetery. James Halpin and his wife are buried east of the 

123 Fahey grave and Connolly’s grave is next to H|alpin’s. The 
Fahey and Lyons graves are the oldest in that neighborhood— 

1800 witness believes. There is no date on Mark Whelan’s grave. 
There is nothing to indicate that Nicholas Whelan is quried in that 
cemeterv. 

%J | 


On redirect examination the witness testified in substance as fol¬ 
lows : 
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Witness does not know whether it is Michael Connolly who is 
buried east of Margaret Fahey. The Connolly grave is 20 feet east of 
Margaret Fahey's grave. There are no other Connollys buried there. 
The Halpins and Connollys are buried 20 feet from the Whelans’ 
graves. There is another ITalpin buried there, but he is away over 
toward the new church. Tn the row indicated on the plat none of 
the Connollys and Halpins are buried. The grave of Kitty Ann 
Whelan is located between the graves of Mark and Mary Whelan. 
The grave of Bridget Connolly is 30 feet, or something like that, 
to the west of Margaret Fahey’s grave. The plat is not drawn to a 
scale, but is just a sketch. The spot where Kitty Ann Whelan was 
buried was not chosen at the direction of Mr. Shreve, but witness 
thinks at the direction of a man who lived with Mr. Shreve, a Mr. 
Carroll. He does not know whether Mr. Shreve belonged to the 
Connollv familv or not. 

Further to maintain the issues on their part joined, the plaintiffs' 
gave in evidence the deposition of Mary A. McGee, taken de bene 
esse in the case of Mary A. McGee et al. vs. Mary J. Welch et ah, law 
No. 43.540, at Xo. 2601 Pennsylvania Avenue, Washington, D. C., 
on Fridav, Julv 13, 1900: 

Her name was Mary Ann McGee, that she was born December 12, 
1823, at Rockville, Maryland. She had lived at Rockville 
124 until after she was twelve years old, that she had moved 
from there in her thirteenth year, that she had moved to the 
River Road, Magruder's place, seven or eight miles from Cabin John; 
and that she lived there until her father died in 1836, and that after 
that she moved to Washington. That since then Georgetown was the 
only place in which she had lived. That she had lived at_Magruder’s 
place until her father died. That her parents were Patrick Whelan 
and Bridget Whelan, that they were married in 1815, she thought in 
Washington, and that they were married only once. That her 
mother died in 1856, and that at the time of her death she, the 
witness, was living in Georgetown. That her father and mother had 
six children, all living, when her father died and some of them 
when her mother died, Sarah, Mary, Margaret, Julia, John and 
Martin, all born in the country. Martin and Sarah were older than 
the witness. That Margaret married but left no children. Witness 
did not know exactly when she died, but that she had been dead for 
some time; that they were all dead. That Julia and John left no 
children. Witness did not know of any children Sarah left. That 
Sarah had been dead fifteen months at the time of the first inaugura¬ 
tion of Cleveland, that her husband, William Posten, was here then 
and that he had said he was all alone. That he was then away up in 
his nineties, that he is in his eighties or nineties now. That he was 
an old man when she saw him. That she did not know but that she 
thought he was dead. That she had not heard from him since then. 
That Martin had only one child, Thomas Clayton Whelan, who lived 
in Georgetown. That no other of her brothers and sisters left any 
children. That her father’s father was John Patrick Whelan who 
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was born in Ireland and who died in 1830, and that She knew him 
personally. That at the time of his death he lived at Posey’s place, 
just above Cabin John’s, three or four miles from Cabin 

125 John’s, she reckoned, but that she did not know the number of 
miles. That before his death she had been at the place where 

he died. That she knew him first up at the other place before he 
moved to Posey’s place, up through the country, but that she 
could not tell how far it was from Posey’s place, but some miles, and 
that she could not tell the number of miles, that it was in Mont¬ 
gomery County, Maryland, and not very far from the river. That 
she could not tell how old he was when he died, that s^he had never 
heard, but that he was a very old man. That he had seven other 
children besides her father, Nicholas, John, Thomas, Bridget, 
Margaret, Mary and Julia, all dead. That at the time of her grand¬ 
father’s death they were all at home except her father and Uncle 
Nicholas, that at that time her father was living down on the river 
road not far from Posey’s place, and that her uncle Nicholas 
was living up toward Seneca. That her uncle Nicholas left 
onlv four children. Nicholas, Marv, Sarah and John, that he also 
left William, five in all, and that she knew them alii That they 
were all dead. That Sarah had married William Holly Jand left nine 
children, Jennie, Emma, Martha, Sarah, Rose, Kate, Louisa, Frank 
and William. That two of the girls had married, Martha Mansfield 
and Emma Small. That all these children were living and that 
she knew them all. That her cousin John Whelan, the son of 
Nicholas Whelan, left four children and that she knew jhem, Frank, 
Charlie, John and Martha, and Mary was dead, the other four living. 
That John and Charlie lived up at Glover’s place, and Martha went 
away from here, and that Frank lived in Georgetown. That the 
children of Sarah Holly lived in Georgetown. That her cousin 
Nicholas Whelan, son of her uncle Nicholas Whelan, left children 
Thomas, Nicholas, Charlie, Mary Biggs and Emma Downs, that she 
knew of no others, and that she knew these children. That Mary 
Biggs lived up in the country and that Emma Downs lived in 

126 Georgetown, that she did not know exactly about the balance 
of them. That Thomas was in Baltimore and that Nicholas 

lived up at Seneca somewhere, that Charlie lived in Georgetown. 
That her cousin William Whelan, son of her uncle Nicholas Whelan, 
left two children. William and Millard, that William was dead, and 
that Millard lived up at Seneca somewhere. That William, the 
brother of Millard, left two children; Millard and Nettie. That her 
cousin Mary Mansfield, daughter of her uncle Nicholas Whelan, left 
two children, Adelaide Smallwood and William Mansfield, that she 
did not know them, and had not seen them for many years, that 
they lived up in the country somewhere. That her aunt Mary mar¬ 
ried Mr. Tarmon, that she was dead, that she left one child, Mary 
Lynch, whom she knew, and who lived up in Montgomery County, 
Maryland. That her uncle John left no children. That her aunt 
Margaret left no children and never married. That her hunt Bridget 
married but did not have any children. That her aunt Julia did not 
marrv. That her uncle Thomas did not marrv. That her grand- 
10—3402 ‘ ! 
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father John Patrick Whelan had a brother Nicholas Whelan and 
a sister Sarah Sweeney. That she died the same year the witness' 
grandmother died, 1822, no, 1828, and that she knew her. That at 
the time of her death Sarah Sweeney was living with her, witness’, 
grandfather. That she had come to this country with him and lived 
with him until she died—that she came here a widow, that she never 
had any children, that she had heard her grandmother speak of this. 
That Nicholas Whelan, brother of her grandfather, died in 1815, 
that he lived near Colesville, Montgomery County, Maryland, that 
her father told her this. That he died the same year her father was 
married. That Nicholas Whelan had two children, Kitty Ann and 
Mark, that she knew them both, no, that she knowed Kitty Ann but 
did not know Mark, that Kitty Ann was the elder, and that they 
were both dead, that neither married, that neither left chil- 

127 dren. That Kitty Ann died in 1891, but that she did not 
know when Mark died, that he was sixteen years old when 

he died, and that she had heard her father, her uncle and all speak 
of it. That she first knew Kitty Ann in 1835, that she knew her 
before that but that that was the last time she had seen her, that 
she knew her from the time she could remember up to that time. 
That at that time and prior thereto the witness was living at Rock¬ 
ville, that she met her there at her house, that she was buried up at 
Carroll Chapel—that she forgot the name of the place but that she 
had been there forty years ago, that it was in Montgomery County, 
that, you went up the Seventh Street road to it, that Nicholas 
Whelan, her grandfather, and Sarah Sweeney were buried there, 
that she knew this from the times of the funerals, Mrs. Sweeney’s, 
her grandfather’s, and grandmother’s, that they were all buried in 
the same place, not more than four or five feet apart, may be not 
that far, and that she knew this because it was so when she was there, 
that the tombstones were there, her grandfather’s grandmother’s, 
Nicholas Whelan’s and Mark’s, that she did not take much notice 
of anv of the others, but that she saw those tombstones forty years 
ago. That she had derived her knowledge of the relationship between 
her grandfather and Nicholas Whelan, of whom she had just testified, 
from the fact that her uncle Tom, and her father and all called him 
uncle Nicholas, that her father and uncle Tom said they were 
brothers, her grandfather and Nicholas, that all her uncles and aunts 
said the same thing, aunts, Margaret, Mary, uncle Tom, uncle Nick— 
that she had heard them say it often. That her grandfather never 
said he was a brother of Nicholas, but that she had heard her grand¬ 
mother sav so, and that she had heard aunt Sallv Sweenev sav often 
and and often that thev were brothers. 

That!of her grandfather and Nicholas Whelan, Nicholas 

128 Whelan was the voungest. That she last saw Kitty Ann in 
1835, that she, the witness, was then twelve years old, that 

Kitty Ann was eight or nine years older than the witness, eight years 
she thought. That the last time she saw her witness’ uncle Tom 
was trying to get married, that she witnessed that, that the meeting 
took place at her father’s house, that the house was crowded, that 
her aunts and uncles was all there, her mother and father and uncle 
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Thomas. T'hat they wanted to get married, but that the priest 
would not marrv them because thev were first cousins. That the 

# V V 

priest was there, they had been to a priest,—they had been to two, 
but they would not marry them because they were first cousins. 
That the priest raised the objection. That her uncle Tom was a 
Catholic, that her uncle Tom knew the objection that Was made in 
the matter, that he did not like it, that he wanted to marry her, but 
that the priest would not marry them. T’hat the marriage was also 
objected to on the ground that she was not in her right mind, that 
she had not a good mind, that the witness’ aunts and all made that 
objection, that they did not want the marriage at all, that she did 
not know what her uncle Tom’s position was as to that objection, 
that she did not remember anything he said on that occasion, that 
he tried hard to marry her, but that they would not marry them. 

That she did not know whether he was in love with her, but that 
thev said she was in love with him. That she knew; Marc Jane 
Welch, that she had called on her, the witness, on Jujy 30, 1891, 
here at this house (2601 Pennsylvania Avenue, Northwest, Wash¬ 
ington, D. C.), the day after the witness’ son in law had been buried, 
that he had been buried from that house on July 29, 1891, that Mrs. 
Welch came to see how near witness was related to Kitty Ann Whe¬ 
lan. that witness told her that Kitty Ann was second cousin to the 
witness and own cousin to the witness’ father, and that her, wit¬ 
ness’, grandfather, and Kitty Ann’s father were brothers. 
129 That Mrs. Welch said she knew witness was kin to her but 
that sh^did not know she was so near kin to hfer, that she, 
Mrs. Welch, was not fighting for the city property because she knew 
that belonged to the Whelans but that she was after the farm that 
was left her, Mrs. Welch, bv her. Mrs. Welch’s mother, that the wit- 
ness had never discussed the matter with Mrs. Welch since. That 
Mr. Welch was with Mrs. Welch at the time. In reference to her 
uncle Tom wanting to marrv Kittv Ann. he never married after 
that. 

On cross-examination the witness testified as follows: 

That she was born in Rockville and lived there until she was 
twelve years of age and moved from there in her thirteenth year; 
that there she lived at Brice Lytton’s place, but that she could not 
state what part of Rockville the house was in, nor could she describe 
it, nor could she recall any of the people who lived there then: that 
she had not attended school there but that she did attend a Catho¬ 
lic Church, but that she could not remember what church it was, 
and did not keep count how often she went to church: that she did 
not think the church was at Rockville; it was in the county some¬ 
where, nor could she recollect the name of the priest whjo officiated 
at the church nor the name of any priest in Rockville at that time. 
That her father, her aunt, her uncle Tom. her uncle John and her 
uncle Nicholas and three or four of her aunts were present at the 
meeting at her father’s house in 1835, that the aunts present were 
Margaret. Mary and Bridget, that the priest was there but she could 
not give his name, that she did not hear it and did not knebv it. That 
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she could not even remember what sort of a looking man he was, 
but that she did know that he was a priest of the Catholic Church. 
That she first saw Kittv Ann at her fathers house in Rockville. 

t J 

That she, Kitty Ann, often came there. That when the wit- 

130 ness first remembers having seen Kitty Ann, she, the witness, 
was seven years of age. That she did not know when Kitty 

Ann's mother died, but that her mother was living at that time, that 
she did not know her mother. That she had never seen her. That 
she had never in her life visited Kitty Ann, that she had never gone 
to the house where she lived. That she did not know where the 
house was. That she did not know and never heard how far Coles- 
ville was from Rockville. That Kitty Ann came quite often to her 
father's house, once or twice a week sometimes; that she had a good 
recollection of Kitty Ann but could not toll the number of times she 
had seen her. but seen her verv often. That she could not describe 
Kittv Ann exactly though she favored the Whelans, but that she 
disremembered what peculiarities of the Whelan family Kitty Ann 
possessed in appearance; that she could not recollect the color of her 
eyes nor of her hair, that she was not very tall; that she was neither 
tall nor short, that she could not describe her exactly at all, that she 
had never met her at church, that she could not tell whether she 
went to the same church or whether her priest was the witness’ priest: 
that she did not know exactly what time of the year this meeting of 
1835 was held,: but that she thought it was warm weather, to the best 
of her recollection in the summer. That she was then twelve years 
old, thirteen the next December coming. That her grandfather died 
in 1830 but that she disremembers the time of year. That she did 
not go to the funeral, but was at the house, that she disremembers 
the season of the vear in which he died. That she does not. know 

V 

how old her uncle Thomas was in 1835. That her father was the 
oldest of the children of John Patrick Whelan; that he was fifty 
years of age when he died in 1836. That her uncle Nicholas was 
next to him but that she could not tell who was the next to him, 
Uncle Nicholas. That her uncle Thomas was older than Mrs. 

131 Tarmon, and that her uncle John was older than her uncle 
Thomas, that she did not know exac-tlv where her aunt Mar- 

/ SJ 

garet came in. that she does not know the ages; that she could not 
tell whether Margaret was older or younger than her uncle Thomas; 
that, her recollection was as good then as it was the other day when 
she was examined upon the same subject, but that she could not 
recollect whether her aunt Margaret was older or younger than her 
uncle Thomas. That she did not know the ages of the children but 
knew that her father and uncle Nicholas was the oldest. That her 
mother's name was Bridget and the name of her parents O'Connor; 
that the maiden name of her grandmother O'Connor was Sarah 
Flaherty; that she knew her grandfather O'Connor but not her 
grandmother O'Connor; that she could not tell when her grandfa¬ 
ther O'Connor died: that she disremembered how old she was when 
her grandfather O'Connor died: that he lived with an uncle of* hers 
up in the country somewhere but that she could not state about 
where it was; that she was young at the time but could not tell how 
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old she was. That she did not know where her grandfather and 
grandmother 0 Connor were buried; that her mother had brothers 
and sisters but that she could not tell their names; tjhat she had 
known them, but that she did not remember when they died or 
where they were buried but that some of them died in I her recollec¬ 
tion. That she did not know what her grandfather jvhelan’s fa¬ 
ther's name was, that she had never heard any of the family speak 
of that. That she could not state about what time herj grandfather 
Whelan came to this country, in 17—sometime. That he and Nich¬ 
olas did not come together, that he came first and then! sent for his 
brother Nicholas, not long afterwards; that her father bad told her 
that often; that she had heard her grandmother Whelan 

132 speak of it; that she heard them all talking about it; that she 

e lier f^tl^er ^)n mai^^ occasions speak of it. |but that she 
could not name some one occasion on which she heard her father 
say that. That her grandmother Whelan had also spoken of it, of 
them being brothers, that she had heard her grandmother Whelan 
say that her grandfather first came to this country and then sent 
back to Ireland for Nicholas; that she had heard her speak of it in 
her mother’s house on the River Road just above Cabin .John and 
that he came the same year that her, the witness’ grandfather came; 
that she is positive that her grandmother spoke of it at the place 
named in her presence; that her grandmother Whelan was not dead 
before she, witness, moved on the River Road. That her grand¬ 
mother Whelan was dead before her father moved from Rockville 
down on the River Road, that she heard her speak of ill at her own 
house. That she had been mistaken when she said tpat she had 
heard her speak of it at her father’s house when he livjed down on 
the River Road; that her grandmother was then living up in the 
country at Posey’s place where her grandfather died and where her 
grandmother died. That her grandmother died up there in the 
country a piece from Cabin John’s but that she could hot tell how 
far from Cabin John’s or even somewhere about the distance. That 
she knew where the place was and that she could go td it now but 
the last time she was there she was five or six years old.(That if she 
were going there she would take the road that would bring her there, 
but that she forgot the road. If she started out she could go there. 
That after the death of her grandmother Whelan her grandfather 
Whelan moved to the Posey place, which was just above Cabin 
John’s, three or four miles, that she could not tell exactly, nor 
whether Posey’s place was nearer or farther from Washington than 
Cabin John’s. That her aunts and uncles assembled at her father’s 
house in 1835 for the marriage of Kitty Ann and her uncle 

133 Tom. That the marriage was to be at that house. That they 
tried the priest at the house and then went lo the church and 

thev would not marrv them. That Tom wanted to marrv Kittv 

_ v • « 

Ann, and that Tom was not insane. That she had lived for thirty 
years at her then place of residence and prior to that I in George¬ 
town, a good while, but that she did not know exactly the number 
of years but that she thought it might have been twenty but not as 
much as thirty, between twenty and thirty. That before she came 

i 




78 


T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 


to Georgetown: to live she lived on the corner of 27th and K Streets, 
that she lived there for eight or nine years and before that she lived 
up in the country, but she disremembered how long she lived in the 
country. That she was thirteen, about thirteen years of age when 
she came to Washington to live. That she came directly after the 
death of her father who died in 1836. That she could not tell when 
her uncle Thomas died, but that he died after her father. That her 
uncle Thomas Whelan was a very intelligent, highly educated man, 
a devoted member of the Catholic Church, that she thought a great 
deal of him. That she did not know of a family Bible that had be¬ 
longed to her uncle Thomas and which was then in the possession 
of Mrs. LvnchL That she did not know when her uncle John died. 

4/ 

That her aunt Julia died quite young and that her uncle Thomas 
died after Julia, but that she did not know how long after; that 
Julia died when she was quite young, directly after the witness’ 
grandmother, but that the witness could not state how long after the 
death of her grandmother Julia had died. That when Julia died 
she was just a: young girl. That when her uncle Thomas died he 
lived in Georgetown on Market Street, it was called then, that she 
attended his funeral; that she did not attend her uncle John’s fu¬ 
neral. That he died at Mrs. Lynch’s; that she did not attend the 
funeral of her aunt Julia. That her grandfather John Patrick 
Whelan died in 1830 and that Nicholas, the father of Kittv 
134 Ann died in 1815. That she and others had filed a bill in 
equity against Mary J. Welch to set aside a deed from Kitty 
Ann to Thomas Connelly and subsequently that she filed an 
amended bill, that she had signed the bill and the amended bill, 
that she swore that the matters and things in that bill were true; 
that she did not state in the amended bill that Nicholas died in 
1830; that he died in 1815: that she could not tell if it were so 
stated in the amended bill, that she read the amended bill before 
signing it. That her grandfather, John Patrick Whelan, had been 
living on the Posey place five or six years she thought before he 
died. That he may have lived there nine or ten years. That her 
grandmother died up at the other place above there, that she did not 
know how many miles it was. That her grandmother died some¬ 
time before her grandfather but that she could not exactly remem¬ 
ber the years. That she died before her grandmother moved to the 
Posey piac-e, that she thought it was eight or nine years, that is was 
more than three or four years. That at the time of that meeting in 
1835 when her uncle Thomas and Kitty Ann wanted to get mar¬ 
ried, witness knew that to be the fact; that the priest would not 
marry them because they were first cousins and her mind was not 
good: that is the truth as true a* she was sitting there in the chair, 
her uncles and aunts were living at Posey’s place—it was not at Po¬ 
sey’s place, and then they moved to Posey’s place directly after that. 
That when her uncles and aunts moved to the Posey place they were 
there with her grandfather, and that at the time of that meeting 
they were living on the place where her grandfather lived above the 
Posev place. That her aunt Julia died before her grandfather Whe¬ 
lan but that she could not tell how long before that. That she 
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could not state the year Sarah Holly was married nor afyout the year 
but she waited on her when she got married. That she had 

135 not seen the testimony of Mrs. Lvneh taken in this case, that 
she had seen it but she had not read it. That she had seen 

the testimony of Mrs. Lynch but that she did not read it, that it was 
not read to her but that some little was read to her and that she did 
not want to see it, that it was read to her by Mrs. Theeker, a daugh¬ 
ter, that she did not remember who brought the testimony there but 
that she knew Mrs. Thec-ker had it. That she had not asked any 
questions as to where she got it but that she knew without asking 
any question* that it came from Mr. Earl. That she could not say 
whether Mr. Earl brought it there, that she believed he (lid, that she 
has no doubt about it. That when he came that dav she seen him 

«' i 

and that he did not deliver it to her, witness; Mrs. Theeker had it; 
that she did not know to whom he delivered it, she saw| him deliver 
it to Mrs. Theeker. That she was in the room that he did not say 
anything. That he was perfectly silent and just handed the testi¬ 
mony to Mrs. Theeker and then he went awav. That she had a sis- 
ter named Sarah who married a man bv the name of Posten; that 
she could not state when they were married: that she was present at 
the wedding but could not state the year; that they were married at 
Georgetown: that after the marriage they went to Jackson, Tennes¬ 
see; that they resided in Washington after their marriage for a 
couple of years; that they had one child before they moved to Ten¬ 
nessee and that it died before they went away; that it was only two 
years old when it died; she seen it die; that she had seen her sister 
since then; that she would come to Washington every I four years; 
that the last time she saw her was before Cleveland's first inaugura¬ 
tion; that she did not talk with her at that time about how many 
children she had; that she had not but two at that time; she 
thought, when she was on here; that the witnesi; had never 

136 seen one of her children; that she did not tell the witness of 
what sex they were. That her son had just died, Fred, and 

that she still had two living, but that she did not tell j the witness 
whether thev were bovs or girls or whether thev were married or 
single; that at that time she was stopping with the witness; that she 
remained a week and the subject of the family was disciissed by the 
witness and her sister at that time but that it was on their own busi¬ 
ness. That when she first used to come on she stopped with her 
brother Martin and that her brother Martin had died ahd that the 
last time she was here she stopped with the witness for about a week. 
That since that time she left Washington she has had noj letter from 
her. That since that time she had seen her, Sarah’s hfisband once 
in her house in the presence of her daughters; that he was stopping 
with the witness then at the time of the inauguration of Cleveland, 
that lie remained for three or four days and was living |at Jackson, 
Tennessee. That she had stated that she did not know where he was 
living, in her examination in the equity suit against 5frs. Welch; 
that at that time it had slipped her memory. That shq had never 
written to him at all since the last time she had seen him. That 
then he said he was alone. That she had said in her testimony given 
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before Mr. Harper in the equity suit brought by her and others 
against. Mary .J. Welch and others that she had written to William 
Poston since he was here last and got no answer; that the letter had 
been written l>y her daughter at the witness' instance and in the 
witness' name, that the letter had been sent by post to Jackson, 
Tennessee; that she did not know whether William Posten was liv¬ 
ing or dead. That when William Posten was here he said “Mary, 
1 am alone in the world": that was all he said upon the subject and 
that is the onlv reason the witness had for saving that- her 

137 sister left n<> children or descendants surviving her; that she 
knew William Posten was dead because he was pretty old 

when he was here and in delicate health at that time, but that she 
had made no inquiry. That her only reason for saying that was 
that he was old and infirm when she last saw him and that she had 
never heard from him since he had gone away, but that she never 
inquired. That she had been to Carroll Chapel graveyard quite 
often but the last time was fortv years ago; that she could not say 
how often; that she had been there to all the funerals; that she was 
there at uncle Thomas'. Mrs. Lynch’s mother’s, but that she had 
not gone to any of the rest; that she had often seen the tombstones 
but that she could not say how often; that when she saw them they 
were in the grave-yard. That the last time she saw them was at the 
funeral of Mrs. Lynch’s mother Mrs. Tarmon, that at that time she 
had seen the tombstones of her grandfather Whelan, her grand¬ 
mother Whelan, Nicholas Whelan (her grandfather’s brother) and 
Mark's: that the names was on her grandfather Whelan’s tomb¬ 
stones, but that she did not remember what else, that the names 
was there, her grandfather and grandmother and Nicholas Whelan 
and Mark Whelan: that on the tombstone of Mark Whelan there 
was ■'The Son of Nicholas”; that was all she remembered; that she 
had not talked with anyone about those tombstones recently; that 
her daughter, Mrs. Harrigan, had told her within the last month or 
two that she had made a visit up to the graveyard and seen them; 
that Mark’s was there but that her grandmother’s and grandfather’s 
could not bo made out. at least she could not make them out; Mrs. 
Harrigan told witness what was on Mark’s tombstone that that was 
about a month or two ago; that she was positive that Mrs. Harrigan 
was the only person site had talked to; that no one else had talked 
to her upon the subject; that she was not positive of that; that her 
son-in-law. Mr. Lee. told her that he saw them directly after Kitty 
Ann’s death. He did not say what tombstone but he was 

138 there. He did not go out there for the purpose of seeing 
what tombstones were there;, there was a lawn party and he 

and his wife went out there and he walked into the graveyard. His 
wife said she had -con ihem. She did not tell witness what tomb¬ 
stones she had seen at the time but she said the tombstones were 
there, witness’ grandmother’s and grandfather’s, and Mark’s and 
Nicholas Whelan’s: that Mrs. Ix“c had said there were four tomb¬ 
stones there, grandfather’s, and grandmother’s, Mark’s and Nicho¬ 
las Whelan’s. The witness did not remember what she, Mrs. Lee 
had said: that she did not sav thev all stood in one lot. She said 
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they were all together, but did not say how close together; but she 
mentioned specifically the four tombstones she saw there and her 
husband did, too. Witness’ daughter, Mrs. Harrigan, |said that she 
saw Mark’s but she did not take much notice of any others, but she 
said there were some tombstones, grandfather’s, witness supposed; 
she could not make them out. \V itness had seen her grandmother 
■ frequently during her life. She, the witness, was five years old when 
she died. Witness had been there and stayed weeks at the house 
before she died but she had never seen her at her father’s house. 
She disremembered how she travelled in going from j Rockville to 
her grandmother W heian’s house. She went in her grandfather’s 
carryall. Her grandfather sent to Rockville for her. fSarah Swee¬ 
ney died before her grandmother Whelan, in the samb year, 1828. 
The last time she had seen her grandmother was when she was on 
her death bed and the witness was five years old. Th4 witness was 
sent there to be christened from her father’s home in Rockville. 
The witness used to go up there and stay. She had sedn her within 
six months before her death. The witness used to hear her grand¬ 
mother Whelan talking to witness’ aunts and uncles land she had 
heard her grandmother say to them that John P. Whelan and Nich¬ 
olas Whelan were brothers. That the witness would pot be listen¬ 
ing, but that she heard them talking about it; that at the 
139 time it made no impression upon her; that they would be 
there and she was only a child of five years. That the wit¬ 
ness was five years old at the time of her grandmother’s death, and 
that she was in her fifth year at the time she heard her grandmother 
discussing this matter of family relationship with her uncles and 
aunts, and then she has heard her uncles and aunts and all speak 
of it. That she could remember back when she was fpur years old 
just as well as she can remember what happened yesterday; that 
she could recollect when her sister was born when she was four years 
old. That Sarah Sweeney died in the same year that her grand¬ 
mother died, but that she cannot state how many months before. 
That she had never heard Sarah Sweeney discuss the family pedi¬ 
gree; that she had said in her examination in chief that she had 
heard her grandmother and her aunt Sally Sweeney say often that 
John P. Whelan and Nicholas Whelan were brothers. That she had 
never heard her aunt Sarah Sweeney discuss it, but that she had 
heard her grandmother and all of them speak of it. 

The witness was then asked the question whether when she had 
stated in her examination in chief that she had heard her aunt 
Sallv sav often and often that lire grandfather Whelan and Nich- 
(das Whelan were brothers she was mistaken, to which objection 
was made bv plaintiff's counsel, and the witness made no reply. 

That she had not said on direct examination that slje had heard 
her aunt Sally Sweeney say they were brothers but that Ishe had said 
she had often heard her grandmother say that they were brothers 
and her aunts and uncles too; that she had never heard her aunt 
Sarah Sweeney say that Nicholas Whelan and John P. Whelan 
were brothers. That her grandfather, John P. Whelan was not 

11—3402 
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educated; that he could not read and write. That her aunt, 

140 Margaret Whelan, was an educated woman and could read 
and write; that she signed her name Margaret Whelan and 

that she, the witness, had seen her write; that was some time ago 
and she could not tell when. That her uncle Nicholas could read 
and write, though she never saw him write; that he did not suffer 
from any infirmity that would prevent him from writing. That 
she did not know whether her aunt Margaret and uncle Nicholas 
were educated in their youth or whether they acquired their edu¬ 
cation after they had arrived at maturity; that she had never heard 
them say. That if she were shown papers signed by her aunt 
Margaret and uncle Nicholas signed by making their mark, she 
did not know whether she would still believe they were educated 
and could read and write. That she, the witness, was educated and 
could read and write, but that she could not sign her name, that 
she was nervous, but that she was not nervous at the time, of the 
examination, that she could write her own name and that she did 
not make her mark. That Bishop Carroll was the first priest that 
she knew at Forest Glen but that she had never heard him preach 
there nor had she ever seen him there but that he was the only 
one she remembered being out there. That she had never seen 
him there but that she had heard them speak of him; that by that 
she meant she had heard her mother speak of him. That her 
grandmother Whelan had told her that Sarah Sweeney was a sis¬ 
ter of her grandmother, John P. Whelan, that she had told her 
that when she was but a girl, that they all called her aunt Sally; 
that she was certain that her grandmother Whelan had told her 
that when the ! witness used to go over there; that she heard them 
talking about it. That she did not know about when it was that 
Bishop Carroll was officiating at Forest Glen, nor could she state 
how old she was when she heard that. That at the time of the 
meeting in 1885 when her uncle Thomas wanted to marrv 

141 Kittv Ann she disremembered where her aunts and uncles 
were living, whether at the Posey place or not, but that the 

circumstances happened at her father’s house and that they were 
all there. Asked whether she had not testified when she was cross- 
examined as a witness in her case against William L. Cherry and 
others that they were living at that time about ten or twelve miles 
from where her father resided, she replied that she could not tell 
how many miles it was, but that they were living at Posey’s place; 
that he had died at Posey’s place. That at that time her uncles 
and aunts were living about ten or twelve miles from where her 
grandfather died. That they were not living at the Posey place 
at that time, she didn’t think. That she did not remember whether 
or not they had moved from the upper place but that it was in 
Rockville they had the meeting and they were all there. That 
she had heard her grandmother Whelan say that Sarah Sweeney 
never had anv children; that she did not remember whether her 
grandmother told her that. That she disremembered whether her 
grandmother Whelan told her that Sarah Sweeney ever said that 
she had any children, but that her aunts all said she had not, that 
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they called her aunt Sally; that she had heard her aunts and uncles 
call Nicholas Whelan uncle and had heard them all call Kittv Ann 
cousin, aunt Margaret and all; that everybody she had ever heard 
say that .John P. Whelan and Nicholas Whelan were brothers is 
dead; no, that she did not think they were all dead but that she 
did not know who were living; that she did not know anybody now 
living who had ever told her they were brothers. Tjiat her aunt 
Margaret, the last time she had seen her, had said they were 
brothers; that that was sometime before she died but tljiat she could 
not tell about how long before; that she could not say j whether two 
or three or five or ten years. That she had never kjnown .Tames 
Whelan: that she had never heard anv member of her familv 

/ ft/ ' ft/ 

speak of James Whelan; that there was no James Whelan 

142 in the family; that she had never heard them speak of 
James as first cousin to Kittv Ann Whelan, who lived with 

her up to about 1835 or ’36, nor had she ever heard! them speak 
of Nancv Whelan who lived with Kittv Ann Whelah. That no 

ft- l 

Nancv Whelan ever lived with Kitty Ann. that she i was sure of 
that. That she was positive that no -James Whelan ever lived with 
Kittv Ann Whelan. That thev were another race bf Whelans. 
That she never went to Kitty Ann’s house but that slje knew that 
no such names lived there; that she knows this because she never 
heard of it. That she alwavs heard from there and alwavs knew 

ft/ I V 

who lived there with her and knew the way she died. That she 
knew that no relation of the Whelans lived with her. j That prior 
to 1835 someone by the name of Connelly, an overseer or some- 
thing, lived with her. That she knew that no Whelans lived with 
her, that she had heard all the time that Connelly livfed with her. 
That she could not tell whether she heard that before 1835 but 
that she knew there was a Connelly lived there. That ishe thought 
his name was Thomas Connelly. That she had hear<jl that often 
and from different persons, but that she could not say from whom, 
she had always heard it; that she heard them speak df him: that 
she knew all the folks going backwards and forwards; that her 
uncle Tom visited there and a cousin of hers. John Whelan, who 
died in Georgetown, used to go there; that they were the only two 
members of her family who went there: that she had heard them 
speak of about how bad she was treated, that she was treated worse 
than a dog: that she had heard somebody say that; that she had 
heard many a one say that, but she could not say who. 

That her aunt Margaret had .none to see Kittv Ann 

143 Whelan; that she, Margaret, went there in her younger 
days; but that she could not tell when. That, she knew, 

she. Margaret, went there because she heard her speak of it fre¬ 
quently. That she did not remember whether she tojld her who 
lived there when she went there, but that she knew her! to go there 
in her recollection, that the witness used to hear of her going there 
in her younger days. That she went there when the witness was 
quite young at the time of the marriage of Kittv Ann and Uncle 
Tom. * That she had never heard her say who lived there, that if 
she had she disremembered, but that she had never heard of a 
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Whelan living there; that she had never heard of a Whelan liv¬ 
ing in the hotisc, it was Connelly. That Kitty Ann Whelan’s 
mother lived there. That she could not tell when she, the mother, 
died. That she does not think her mother was dead in 1835, but 
that she could not tell because they laid her up there without any 
tombstone. That she knew this, but upon being asked how she 
knew it, upon a suggestion of counsel for plaintiffs not to volunteer 
anything and give a chance for further cross examination, the wit¬ 
ness did not answer. That she could not say whether she had 
said that she did not know whether her. Kittv Ann's mother was 

* %J 

living or not in 1835. That she had never known a man by the 
name of Robert Thrift. That she had never heard of the proceed¬ 
ings had in Montgomery Countv. Maryland, to have Kittv Ann 
Whelan deelared a lunatic and her person and estate put in charge 
of a committee. That she had testified in the case brought bv her 
and others against Marv J. Welch to set aside a deed from Cather- 
ine Whelan to Thomas Connelly, and that she had heard of those 
proceedings about the time that they were going on. That her 
grandfather John P. Whelan was not a man of limited means, but 
that he was always a good liver. That he never owned any real 
estate but that he owned colored people: that he had three colored 
people. That he left no estate when he died except what he 
144 had on his farm and his colored people. That she could not 
tell what that amounted to, but he freed his colored people. 
That she did not know that the negro. Bill Scotland, was freed 
sometime after her grandfather's death; that he was freed by her 
grandfather, Jbhn P. Whelan, on his death bed. That her father, 
Patrick Whelan, had enough to live off comfortably, and that at 
first he was an overseer of Brice Lytton’s, and that after he left 
Brice Lytton he was not an overseer for Magruder, but that he 
farmed, that lie rented from Magruder his farm. That he did not 
live long after he left Brice Lytton and that he died in 1836. That 
her uncle, Nicholas Whelan, was not a man of means: that he was 
a stone mason working at his trade. That her father had left no 
estate. That she and her family did not always know that Kitty 
Ann Whelan was a woman of very considerable means and prop¬ 
erty, but that she knew she owned some but did not pay much at¬ 
tention to it. That she had always heard that Kitty Ann Whelan 
was insane from her childhood: that she was so when she knew 
her: that her, the witness', family knew it. That her, the witness' 
family, never took any steps to assert their rights as next of kin 
of Kitty Ann Whelan because they could not do nothing while 
Kitty Ann lived: that Mr. Talbott her son and Mr. Thrift, and Mr. 
Lynch and Mr. Holly started it and they could do nothing while 
Kitty Ann lived, and that then it was given into Mr. Talbott's 
hands. Being asked if she meant to say that Mr. Lynch and Mr. 
Hollv consulted with Mr. Thrift as attorney in Kittv Ann Whelan's 
life-time as to what rights they had in regard to her and her es¬ 
tate she replied that Mr. Thrift had said that at the death of Kitty 
Ann it would go to the Whelans. That she first consulted Mr. 
Talbott as attorney about two years before Mrs. Welch and Mrs. 
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Beall compromised the will case between themselve$. That she 
consulted Mr. Talbott directly after Kittv Ann; died. That 

_ i/ 

145 she employed him to represent her in this matter..—that Mr. 
Lynch employed him. that she had never employed any 

other attorneys except Mr. Talbott. That she had never consulted 
any other attorneys except the one down in the city t|o whom Mr. 
Talbott had sent her, Mr. John Ridout. That he (Mr. Ridout) 
wanted her to sue Mrs. Beall, but that had nothing to do with it. 
That she did not employ an attorney after that to represent her in 
this matter until she seen Mr. Earl. That Mr. Horkn and Mrs. 
Thecker, her daughter, had first introduced Mr. Earl tb her. That 
she had a written agreement with the attorneys who were now 
prosecuting this suit for her, Mr. Earl, Mr. Browning, and Mr. 
Keigwin. That she had signed that agreement and that she had 
read it before she signed it. That she did not know what were the 
terms of this employment according to that agreement. That she 
did not know what they the lawyers, were to receive.! That they 
were to receive one-half of whatever proceeds were recovered, that 
she knew what the terms of that agreement were: that they, the 
lawyers, were not to pay the costs of the suit, but that the costs 
of suit were to be paid by the witness and others. That the only 
agreement she had in reference to fees was with Mr. Earl. That she 
did not have any with Mr. Keigwin or Mr. Browning. That when 
she said she said she was to pay one-half of what was recovered she 
did not understand the question: that he, Mr. Earl, j was to take 
it on a percentage; that she did not know what the thermometer 
was but knew that it was oppressively hot. that she had had to re¬ 
tire from time to time during the progress of her examination, ow¬ 
ing to her exhaustion; that once the witness had felt aj little weak, 
and recesses were taken on several occasions. That the plaintiffs 
in this case were working people, not able to live without work, 
some were dressmakers and worked around through the country. 

1 

146 Thereupon it was stipulated by and between j Counsel for 
the plaintiffs and defendants the following dates of certain 

deaths: 

Nicholas Whelan died in 1815. 

John Patrick Whelan died in 1830. 

Mrs. Nancy Whelan, wife of Nicholas Whelan, died ih 1836. 

Catherine Ann Whelan died in 1891. 

And further to maintain the issues on their part joined, the plain¬ 
tiffs read the deposition of Mary A. Lynch taken dc bene esse at 
Potomac, Montgomery County. State of Maryland, on May 25. 1000. 
in the cause entitled Mary A. McGee vs. William L. Chery. et al. at 
law No. 43147, as follows: 

That her name was Mary Agnes Lynch: that she was born March 
22. 1841, that her health had been very bad all winter land doesn't 
seem to get better in warmer weather. And that she had not been 
able to get out all winter. That she would not like to undertake to 
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travel now; that she is not able. She was born in Montgomery 
County. Maryland, not more than a couple of miles from Potomac. 
Her maiden name was Tarmon: her parents were John Tarmon and 
Mary Tarmon. Her mother's maiden name was Mary Whelan. 
Her mother’s father was John Patrick Whelan. Her mother lived 
in Montgomery County. Maryland, right in this neighborhood. Her 
grandfather, her mother's father, resided at the time of his death in 
Montgomery County near Cabin John’s near the Bridge. Doesn’t 
know how long, he was living there at the time of his death. All of 
his family were living there so she supposes he had been living there 
some time. Her grandfather John Patrick Whelan had children. 
Nicholas. Patrick. John, Thomas. Margaret, Mary. Julia, 

147 Bridget. Mary was her mother. All these are dead. The 
last one died in 1S81. Neither John, Margaret, Bridget, 

Julia nor Thomas Whelan, children of John Patrick Whelan, left 
any descendants. Patrick Whelan, the son of John Patrick Whelan, 
had children. Mary. Margaret. Sarah, John and Martin. Of these 
all are dead except Mary Ann McGee, who is one of the plaintiffs in 
this case. Marv Ann McGee lives in Washington at 26th and the 
Avenue: she could not state which avenue. Of Mrs. McGee’s broth¬ 
ers and sisters Martin left one descendant, a son Thomas. The chil¬ 
dren of Nicholas Whelan, one of the sons of John Patrick Whelan, 
were Nicholas, John. William, Sarah and Mary. Sarah married 
William Holly. She is not living and left the following nine chil¬ 
dren: Jennie, Sarah, Anna, Martha. Rose. Kate. Loretta (or Lulu), 
William. Frank and Emma. Emma is married and her name is 
Small. Martha is married and her name is Mansfield. All the 
children of Sarah Holly are living. John Whelan, the son of Nich¬ 
olas and grandson of John Patrick Whelan, is not living; he had 
children living, John and Charley. Frank and Martha. Some of his 
children died young. None of the deceased children of John left 
any descendants. Mary, one of the deceased children, was about 
forty when she died: the others were small children. Nicholas, the 
son of Nicholas and grandson of John Patrick Whelan, is not living. 
He had the following children. Nicholas. Charles, Thomas, Mary and 
Emma, all living, and Arthur, who died. Witness doesn’t know 
whether Arthur left any descendants. The two girls named are mar¬ 
ried: Mary married Biggs and Emma married Downs. William, son 
of Nicholas and grandson of John Patrick Whelan, is not living. He 
had two children. Millard and William. Millard is living but Wil¬ 
liam is dead. Witness doesn’t know what children William left, if 
any. Mary Mansfield, daughter of Nicholas W helan and grand¬ 
daughter of John Patrick Whelan is dead. She had four children, 
all of whom died young, besides William and Addie. who survived 
her. Addie married Smallwood. The deceased children of Mary 
Mansfield left no children. They died young. Witness had two 
brothers, John and Joseph, who are both dead, and who left 

148 no descendants. She also had a sister who died in infancy. 
Witness’s grandfather John Patrick Whelan, had a brother 


Nicholas and a sister Sarah Sweenev. She is not now living, 
left no descendants. Nicholas Whelan, brother of John 


and she 
Patrick 
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Whelan, is not now living. Doesn’t know when he died. Kitty 
Ann and Mark were all the children of Nicholas Whelan that wit¬ 


ness had heard of. 
dren of their own. 


These children not now living, andjhad no chil- 
Kitty Ann died sometime in the 80’s, but can¬ 


not tell exactly the year. Don’t know as to the other, he died many 
years before that. Prior to his death and at the time ;of his death 
Nicholas Whelan resided near Colesville, “I always thought, the 
exact place I don’t know.” Kitty Ann resided at the; time of her 
death at her home near Colesville. Witness supposes that Nicholas 
and his daughter Kitty Ann were buried at Forest Glenn. Kitty 
Ann was buried there and Mark was buried there. Grandfather John 
Patrick Whelan was buried at Forest Glen. These persons were 
buried in a cemetery or burying ground called St. John’s, some¬ 
times called Carroll Chapel. The Nicholas Whelan of whom witness 
has been testifying is the Nicholas Whelan at one time owner of the 
property involved in the suit at law brought by witness in the Su¬ 
preme Court of the District of Columbia and known as the case of 
Lynch against Chery et al. She derived her knowledge of the re¬ 
lationship between her grandfather John Patrick and the Nicholas 
Whelan she has been testifying about from her mother, her uncle 
Nicholas and her aunt Margaret Whelan. “Thev alwgvs said that 
Kitty Ann’s property would fall to them at her death.” Witness 
lived with her aunt Margaret and used often to hear her talking 
about it. They lived together for forty years. Aunt Margaret died 
in Montgomery, about two miles from here, in witness’ mother’s 
house. Aunt Margaret was also called “Peggy” and “Aunt Peggy.” 
Witness has heard aunt Peggy say with reference to the rela- 

149 tion between her grandfather John Patrick Whelajn and Nich¬ 
olas Whelan, the father of Kittv Ann, that thev'were broth- 

ers. Heard her sav that many times; heard her mother say they 
were brothers. Has heard her uncle Nicholas say they;were broth¬ 
el’s, in talking to her mother about the matter. Bill Scotland was a 
slave that they raised and belonged to her grandfather; and that he 
lived after her grandfather's death in this County near Rockville; 
that he is not now living, and that he died over thirty years ago. 

Upon cross-examination said witness testified in substance as fol¬ 
lows: She knew Bill Scotland well. Could not sav when he died; 
it has been over thirty years or more. Knew him in tips country; 
saw him from a child up. Remembers him from a little child, 
since I could remember at all. Was living at that time in this 
County about two miles from here, in the old homestead, my moth¬ 
er’s house. This was before and after she was married; lived there 
until ten years ago. Was married in 1860. Grandfather John Pat¬ 
rick Whelan was not then living. It was the home of mV father and 
mother; it was their homestead. It was in the home of; her father 
and mother that she knew Bill Scotland. John Patrick 

150 Whelan was not living in November, 1860. when she was mar¬ 
ried. he died in ’80, she believes. She can't savj “We have 

got an old book—December 30, 27th December, 1830, I think.” 
That book is here. Witness leaves the room to see where the book is 
and when she returns she said “the 27th day of December, 1830.” 


were 
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Witness then testified that she did not see the book when she went 
out; that it belongs to her uncle John but that the books is in her 
custody. Witness thereupon on the request of Mr. Davidge, counsel 
for defendants, produced the book and handed it to Mr. Davidge, 
by whom it was examined. Witness thereupon testified that when 
she left the room she did not look at any paper to find the date of 
the death of her grandfather. That she thinks that the books shows 
when John Patrick Whelan died, but that she has not got her glasses 
on. Witness is thereupon asked to read from the book the entry 
showing that her grandfather John Patrick Whelan died on the 
27th day of December, 1880, whereupon she testifies as follows: 

"A. No, that's wrong. John P. Whelan died Jan’v 7, 1830. It 
was his wife who died December 27. 1830. 

"Q. Now I ask you if you read out of that book that John P. 
Whelan died on the 7th of Januarv, 1830? A. I did. 

“Q,. Does not the book say the wife of John Patrick Whelan died 
on that date? A. No, she died December 27th, 1830. 

“Q. Now I will ask you to read to the notary all the entries in 
that book, and on the page to which you have been referring? 

“The Notary on request of counsel set out the entries in question 
which are as follows: 

“December 27, 1829—Mary Whelan, the wife of John P. Whelan, 
Dec. Age 00 years. 

“January 7th, 1830—Sarah Sweeney dec. Aged 80. 

“June the 24, 1832—July Whelan Dec. 

“Q. Then I understand that whenever John Patrick Whelan died, 
your belief is based upon the entries to which you have re- 
lf>3 ferred and which have been placeed upon this record. 

“Objected to by Mr. Browning, as the witness had not stated that 
her belief is based on the entries made in the book. 

“A. Yes. 

‘Q. Whenever he died it was before you were born. Am I right? 
A. Yes, you are right. 

“Q. Did you oversee him? A. T did not.” 

Witness thereupon further testified on cross examination that she 
never saw Nicholas Whelan and that she doesn't know when he died; 
that when she was examined in chief, (a week before the cross ex¬ 
amination ) she had a paper in her lap to which she from time to time 
referred, which contained the names of the children; there were so 
manv of them that she had to have the names for fear she would 
miss them. She knew them, but in calling them over she did not 
want to miss any. She got the paper from Mr. Earl; she had to 
have them set down or she could not remember them all. She had 
not that paper in her possession. She laid it down somewhere. She 
had not had it since. She just wanted to look over it so she would 
not miss any of their names. She guesses she has no reason to 
believe that the paper has been destroyed. She had no use for it 
after she called over the names. Mr. Earl gave her the paper some 
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time ago. She got him to set then down so she eoulcji look them 
over and see she had not missed any of them. There were so many of 
them, uncle’s children and second cousin’s children. It has been 
about a month ago or more that Mr. Earl gave her the paper, in this 
house. He did not give it to her about a week ago, the same day 
that she was to be examined as a witness. It was before that time, she 
doesn’t remember exactly how long before that time. If it is really 
necessary she will look for the paper—she doesn’t feel able 

152 to get around much. She has never heard, oi- if she did 
she doesn’t remember, whether Nicholas Whelan died before 

or after she was born. Her aunt Margaret knew him,;as she (the 
witness) knows from hearing her say so. She said that Nicholas 
Whelan had a son named Mark, because she saw it op his tomb¬ 
stone and she was told it was Nicholas’s son. That tombstone is in 
Carroll Chapel, now Forest Glen. She saw this inscription on the 
tombstone many times. All her folks are buried there apd she often 
goes there. She was there last summer. Her father and! her mother 
are buried there, and she often goes. She has always gone there 
to visit her father’s and mother’s grave. She went to see the new 
church many times. She went to see the dedication of;the church. 
She can’t tell just the names on the tombstones, but Math's name— 
Mark seemed to be an unusual name. She was there a shcjrt time after 
Kitty Ann was buried but she doesn’t remember what year it was. 
She doesn’t remember whether the inscription stated whose son Mark 
was, she only remembers the name Mark. Didn’t make a copy of 
the inscription and give it to her counsel. She thinks Kitty Ann 
died sometime in the 80’s. Kitty Ann died after auiit Margaret. 
How long after she cannot say. Saw her death in the paper but 
didn’t take care of it. Doesn’t remember what year it was. Kitty 
Ann might have died two years or more after death of aunt Margaret 
but she can’t remember. She doesn’t think it was ten years after 
Margaret’s death, or 1891. She doesn’t know date, doesn’t think 
it was that long. Her mother died about July 4, 1858, when she 
was not quite fifty years old. She was living at that time in Mont¬ 
gomery County. Witness' father died before his wife, August 13, 
1854, when he was forty-five years old. At the time of his death he 
was living about two miles from here, in this County. He was a 
carpenter by occupation, at which trade he worked as;far back as 
witness could remember. After his death his widow continued 

153 to occupy the house about two miles from here. Uncle Nicho¬ 
las lived at that time near Dawsonville in this Countv—that 

is wrong, he died in 1855. He was a stone mason and he lived 
eighteen or twenty miles from where witness lived. He had never 
lived in same house with witness, though he visited there and was 
there on a visit when he was taken sick and died, in 1855. He was 
older than fifty-six years, would think he was seventy, he looked 
old enough for that. Witness thinks he was older than aunt Mar¬ 
garet, but doesn’t know whether he was the oldest of the children of 
John Patrick Whelan. Never heard he was the oldest, or if she did 
had forgotten. Her uncle Nicholas died at her mother’s house 
when on a visit in 1855. Before that visit witness had seep him often. 

12—3402 



90 


T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 


lie came to her house very often, but she can’t tell how often. He 
lived about twenty miles away. She doesn’t remember how often 
he came there, or how often in a month. It would be impossible to 
say. He had not been working at his trade for several years, she 
thought. He visited witness’s mother's house as often as four times 
a year. He paid these visits at different seasons. He often came 
in the summer two or three times and maybe lie would not come 
but once in the winter. Sometimes he would come oftener in the 
winter than he would in the summer. He had no regular time for 
coming, but she thought his visits would average four time- a year. 
Dawsonville is about ten miles from Rockville, but she doesn’t 
know exactly. Witness was never in Nicholas Whelan’s house. She 
was fourteen years old when he died in 1855. She has not looked for 
the paper to which her attention was called at the last session, because 
she didn’t feel able to go to look for it then, and she has not thought 
of it since. “I guess it has gone in the waste papers.” Witness has 
not looked among her waste papers. She has not been feeling 
well enough. '“Our waste papers go into the wood box, and they 
go into a bad place when they go there.’’ The wood box is in 

154 the kitchen, twenty or thirty feet away. The children of 
John Patrick Whelan were Patrick, Nicholas, John, Thomas, 

Margaret, Mary, July, Bridget. That is all the children witness 
heard of. Doesn’t think he had a daughter named Sarah; she never 
heard of her anyhow. All these children are now deceased, Margaret 
being the last survivor and she died in the year 1881. Doesn’t know 
when Patrick died nor how old he was. He died before Nicholas. 
Doesn’t know when Thomas died nor how old he was, nor when 
July died, nor how old she was, nor when Bridget died, nor how old 
she was. At the time of her death Margaret was living with them, 
where she had been living about fortv years. She lived with us be- 
fore witness could remember and up until she died it was forty-one 
years. We all lived in the same place and that place was about 
two miles from here. Witness was still living there when she was 
married. Margaret never married. When she died in 1881 she was 
seventy-six or seventy-seven years old. She was born in 1805; she 
was buried in Rockville by witness’s husband, Mr. Lynch. There is 
no tombstone over her grave. She was not a woman of means, and 
she was supported during these forty years by witness and her 
husband. She died of heart trouble, as the doctor pronounced it. 
Witness has never seen and read the church record relating to her 
death. If the record is in the following words: “Buried June 24, 
1880. Disease old age. Age 79 years. Place buried Rockville. 
Priest Father Cunningham.” witness is not prepared to say the record 
is wrong in any respect. Father Cunningham was there when she 
was buried, and she died on the 24th of June, but witness thought 
it was in 1881. She never set it down. Saw Father Cunningham 
before her burial. He used to come to see her while she was sick. 
Witness has no records to doubt the correctness of the entries referred 
to. Her memory is very good. She does miss it sometimes. She 
never set that down. She thought it was eighty-one. As to 

155 her age. she cannot say. She thought she was right; she 
(.aunt Margaret) was born in 1805. Witness’ reason for 


91 


T. C. WHELAN ET AL. VS. MARY J. WHELAN ET AL. 

thinking that Nicholas Whelan had a son named Mark; was that she 
was told that was his son, Mark. She saw the name on the tomb¬ 
stone—Kitty Ann’s brother. She don’t mean to say that she saw 
e ord. Kitty Ann’s brother on the tombstone. She said it was 
Mark Whelan and they told her it was Kitty Ann’s brother. Marga¬ 
ret told her that was the name. Witness can repeat only the name 
that was on the tombstone; the rest of the inscription has escaped her 
memory. Last saw that inscription last summer, which was the 
last time she was there. She guesses this suit had then ’been brought, 
but doesn’t know whether it had or not. Witness’ grandfather, John 
Patrick Whelan, and her grandmother, died before she was born. 
She has always heard aunt Margaret say that Nicholas Whelan, the 
alleged brother of John Patrick Whelan, was in reality such brother. 
That is the only reason. She heard them say so and she jwas told that 
from a child by her aunt and uncle and mother. She doesn’t know 
from whom her mother had gotten it. She doesn’t know whether 
she might have gotten it from Margaret. She (witness’ mother) 
was not as old as Margaret. She might have gotten it fjrom her own 
father and mother. Margaret was old enough to remember what 
the relationship was. W itness has heard but doesn't remember whom 
the alleged Nicholas Whelan married. Witness guesses Margaret 
told her whom he married, as she has told her a good deal. Doesn’t 
remember her telling when the alleged. Nicholas Whelan 

156 died. John Patrick Whelan married a woman named Crow¬ 
ley. Her aunt Margaret didn’t tell her this, but! some of the 

younger ones told her. She doesn’t know which of the two 
brothers, John P. Whelan or Nicholas Whelan, was the; oldest. She 
guesses Nicholas died before she was born. Her aujnt Margaret 
knew Nicholas Whelan. She told witness that Nicholas was dead, 
but witness doesn’t remember whether she said when lie died. Her 
aunt Margaret knew him in her young days; but witness doesn't 
remember her saying just where she knew him. Heard her say she 
remembered him. but where at. she cannot say. Doesn’t remember 
how old she was. Witness never saw Kitty Ann. She was her 
second cousin. She had no relations with her familyj She never 
visited the house where she lived or the persons with whom she lived. 
Aunt Margaret never asserted her claim against the property in suit 
or the estate of Nicholas Whelan, because the lawyers had told her 
that while Kitty lived nothing could be done, and she died before 
Kitty Ann. Major England, a lawyer in Rockville, who called to 
see her as an old friend, told her that at the death of Kitty Ann she 
would be the only heir to the property. After that she'went to a 
lawyer in Georgetown, by the name of Baker (witness thinks), and 
he said nothing could be done while Kitty Ann lived. Witness 
doesn’t remember anything about her aunt Margaret’s telling Mr. 
England that John Patrick Whelan was the uncle i of Nicholas 
Whelan. Witness never heard her say anything of that;. She knew 
a lawyer by the name of Robert Thrift. Mr. Thrift was at the 
house to see her, but what passed between him and aunt 

157 Margaret, she doesn’t know. He died a short time after he 
was there. Could not tell what year that was; it was sometime 
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ago. Doesn't think she herself or her husband employed Thrift. 
Neither she nor her husband ever had an interview with Robert 
Thrift in relation to her case. He called at the house and saw her 
aunt, but she had no conversation about that — all. Witness testi¬ 
fied that Nicholas Whelan had a sister Sarah because her name is 
in the old book, and they told her it was an aunt, sister to her 
grandfather. The book referred to was the book produced last 
Friday, the Bible. Witness thereupon produced the book and 
handed it to Mr. Davidge. Upon further cross-examination witness 
testified that there ain't nothing in the book to show that Sarah 
Sweeney was the sister of Nicholas Whelan. Flic (witness) never 
knew or saw Sarah Sweeney, but her aunt and mother both saw 
her. She died at her (the witness's) grandfather's. Witness has 
heard her aunt and mother say that she (Sarah Sweeney) died 
with them. Heard her aunt say that she (Sarah Sweeney) had no 
children. Cannot say when and where her aunt made that state¬ 
ment. The book produced belonged to witness's uncle John, and she 
doesn’t know whether the handwriting therein is his or not He 
died in '42 or ’43, shortly after the witness was born. Witness never 
heard of an aunt named Sarah. If she did she would have remem¬ 
bered. Had an uncle named John who married a Mrs. Bailey, a 
widow. She (witness) had a cousin John, a son of Nicholas, who 
married a Miss Fowler. The children of John Patrick Whelan were 
Nicholas, Patrick, John, Thomas, Mary, Margaret, July and Bridget. 
Never saw the tombstone of Sarah Sweeney. She has not got any. 
Witness only knows about John Patrick Whelan and their relation¬ 
ship by what they told her, from statements made to her by her 
aunt Margaret and her mother and by her uncle Nicholas to her 
mother in her presence. In regard to the statements made 
158 to witness and to which she testified, there is not a single one 
that she can fix in respect to time, place and surrounding cir¬ 
cumstances. All she can testify to i- a general recollection of in¬ 
formation given to her on different occasions by the respective parties 
she has referred to. She is not able to discriminate between the 
persons making statements so as to say what particular statement 
came from one and what from another. Witness got Mr. Earl to 
look into the case and it remained idle a good while. Witness hardly 
knows how to answer the question proposed bv counsel, why it was 
that site, witness, did not join in the first suit, hut set up her claim 
subsequently in an independent suit. She never hunted it (the case) 
up. She didn’t go out of her house to look after it. She neglected 
it until after Mrs. McGee started it. and she thought that she would 
come into it too. Mr. Earl was the lawyer we went to, and Mrs. 
McGee wrote witness she was going to get Mr. Earl to hunt it up. 

Thereupon the witness upon redirect examination further testi¬ 
fied that the book theretofore produced by her belonged to her uncle 
John. Now it is in the family, where it has been since 1842, or 
whenever he died. It was left to witness’ mother and when she died 
it came to witness. Witness had been excused several times during 
the course of the examination because she was sick and weak. When 
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witness said on cross-examination that she could not discriminate 
between different persons of her family who had spoken; to her about 
the relations of her grandfather John Patrick Whelan and his 
brother Nicholas Whelan she did not know the meaning of the word 
“discriminate,” She understood her aunt Margaret and her mother 
and others to say that John Patrick and Nicholas were brothers. 

Witness heard her say that she and Kitty Ann were cousins; 
lo9 that their fathers were brothers. Witness heard her say they 
were cousins. Heard her mother and aunt sky that too. 
Heard both of them say that they were cousins. Heard them say 
when “brother Tom” went away to see Kitty Ann they were very 
much worried and afraid he would marry for the sake of the money, 
and that they were first cousins. Heard them tell that at different 
times. “Brother Tom” was witness’ Mother’s brother. witness’ 
uncle. They were afraid he would marry Kitty Ann because they 
were Catholics and cousins could not marry in that church. 

Thereupon the following colloquy took place: 

Mr. Keigwin: If the Court please, we offer in evidenejs three wills, 
which are all dulv recorded in this district, first the will of Marv 
Agnes Lynch, one of the original plaintiffs in one of; these cases; 
second, the will- 

Mr. Lesh: Right on that, before we pass that, we must object. I 
assume that is offered on behalf of William T. Lynch, licr surviving 
husband whom we consider by his prior conduct in this cause is es¬ 
topped from offering that will in evidence, having gone through a 
trial and got to the Court of Appeals upon the representations of his 
counsel that there was no will. 

Mr. Keigwin: Suppose the will be admitted subject to that ob¬ 
jection. which you are going to argue a little later. I suppose. I sup¬ 
pose you want to argue that point of estoppel later. 

160 The Court: 1 will overrule the objection and note an ex¬ 
ception. 

Mr. Keigwin: The effect of the will is that the testatrix. Mary A. 
Lynch, of Montgomery County, in the State of Maryland, devices 
and bequeaths unto her husband. William T. Lynch, all inf her prop¬ 
erty. real, personal and mixed, and so forth. 

The next will is the will of Emma P. Small, who was one of the 
original parties plaintiff in this case, and this will, which was ad¬ 
mitted to probate in this district, she having died domicile- in this dis¬ 
trict, has the effect of bequeathing and devising to her surviving 
husband, John Small, all her interest in the Toledo Cafe, and some 
other things, which are specially excepted and do not include this 
real estate, and the concluding clause is, “1 devise and bequeath to 
my husband, John Small, all the rest and revenue of my property, 
real, personal or mixed, whether now owned hv me or hereafter to l>c 
acquired to him and his heirs absolutely.” 

Mr. Lesh: May I inquire, Mr. Keigwin, is John Snjall now the 
plaintiff: 

Mr. Keigwin: No, sir. 

Mr. Wilson: He was substituted for the other. 

Mr. Keigwin; The next will is a will executed and piiobated orig- 
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inally in Montgomery County. Maryland, and afterward duly filed 
here in accordance with the statute hv Millard F. Whelan, of "Mont¬ 
gomery County, Maryland, dated May 26, 1908. whereby he devises 
and bequeaths to his sister-in-law. Bet tv Ktanbitz. “all the real estate 
I shall- v 

(Counsel thereupon read the substance of the will.) 

Mr. Wilson: Is that his sister? 

Mr. Keigwin: His sister-in-law, I think. 

Mr. Lesh: Your Honor. I may not have understood coun- 

161 sel correctly, but I did not hear- 

Mr. Keigwin: “All the real estate of which I shall die 
seized and possessed," and then he goes on and enumerates two par¬ 
cels of real estate, one in Montgomery County and one in Virginia. 
1 will say that I have gone into this with some care. 1 am not pre¬ 
pared with my authorites now. but 1 can have them here in the 
morning. But the effect is where there is a general devise of all the 
testators real estate, the fact that he afterwards attempts to enumer¬ 
ate the parcels and fails to enumerate them all, will not detract from 
the generality of the devise. That is my understanding of the law. 
If I am mistaken- 

Mr. Lesh: I am not prepared to answer that argument now. your 
Honor. 

The Court: You reserve your exception? 

Mr. Lesh: We reserve our exception. 

Mr. Wilson: I call your attention to it. that we may be certain 
about that, that William T.. father of Millard F., is dead and had 
two children. Millard F. and Nettie. 

Mr. Keigwin: Nettie is living. Mrs. Millard F. 

Mr. Wilson: The Nettie that is living is not that Nettie. 

Mr. Keigwin: No. this Nettie was the sister-in-law of Millard. 

Mr. Wilson: Yes. a sister and a sister-in-law both by the name of 
Nettie? 

Mr. Lesh: Is the devisee under the will you have just read a 
party? 

Mr. Keigwin: Yes. she has been made a party. 

Mr. Lesh: Recently? 

Mr. Keigwin: Yes. 

Mr. Lesh: There are two Netties in that connection? 

Mr. Keigwin: There is Nettie Whelan and Nettie Stanbitz. 

Thereupon the plaintiffs, in order further to maintain the 
162 issues on their part joined, called as a witness Martha L. 

Russell, who testified in direct examination as follows: 

Her name is Martha L. Russell and she is one of the plaintiffs in 
this case. She was originallv Miss Martha Holly. At the time of 
the institution of this suit she was Mrs. Martha Mansfield. Since 
that time Mr. Mansfield died and she is married now to Mr. Rus¬ 
sell. She is the daughter of Mrs. Sarah Hollv who is mentioned in 
the depositions as being a granddaughter of John Patrick Whelan. 
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She knew Mrs. Mary A. McGee who has died since the institution 
of this suit. Her surviving children are Mrs. Lee and Mrs. Flana¬ 
gan who is here present and was formerly a McGee. She was after¬ 
wards Mrs. Dupray and is now a Mrs. Horan. John McGee, the son 
of Mrs. McGee, is now dead and died without issue.! She knows 
Emma Small, who is her sister and is now dead. Her husband is 
John Small, now living. Charles C. Whelan was the brother of 
Nicholas A. and Thomas E. Whelan and he is now dead. He did 


not leave any issue. Mr. Russell, witness’ husband, is now dead. 
Miss Martha Whelan, who was one of the plaintiffs ini this case, is 
now dead. She was not married. She was survived bv her two 

; v 

brothers Frank and Charles, who are parties plaintiff here. Thomas 
E. Whelan, one of the plaintiffs in this suit, is now dead. He left a 
son Harry. Thomas E. Whelan was the son of Nicholas Whelan. 
Harry, the son of Thomas E. Whelan, is dead. His immediate kin 
was Mrs. Biggs, Mrs. Downs. William Mansfield, who was in this 
case, is now dead. His surviving nearest relative is Mrs. Adelaide 
Smallwood, who is still living. Millard F. Whelan i^ dead. His 
sister-in-law is Nettie May Stanbitz, who is now living. Nicholas A. 
Whelan, is one of the plaintiffs in this suit, died without issue. His 
heirs at law are Mary Biggs and Emma Downs, who were his sis¬ 
ters. John Whelan, one of the plaintiffs in this suit, died 
163 without issue. His heirs at law are Frank and Charles who 
are now parties to this suit. She knows Mrs. Harrigan who 
was married within the last few years, but does not know her mar¬ 
ried name. Witness know Charles C. Whelan, brother of Nicholas, 
Thomas, Mary Biggs and Emma Downs. Charles C. Whelan is dead 
and his nearest relatives are Mrs. Biggs and Mrs. Downs Iwho are still 
living and parties to this suit. She does not know of a|ny wills left 
by these people - except Emma Small and Millard Whelan. Does not 
know of any executors being appointed or any wills being probated. 
She is sure she would have heard of them if there had Ibeen anv. 

On cross-examination the witness testified in substaneb as follows: 

John Whelan, son of John Whelan, is dead and John Whelan, 
the brother of Mrs. McGee, is dead. John McGee is dead. Both 
died in Washington City. Witness knows the families. Witness 
does not know whether there was a John McGee, but has met John 
Whelan, the brother of Mrs. McGee who died and left ho children. 
Charles C. Wheelan, the son of Nicholas, is dead and did not leave 
any children. He was a bachelor. Nicholas A. Whelan, son of 
Nicholas, is dead. lie was a bachelor. There was no| Ann Holly 
in witness' family, but there was a Sarah Ann Hollv.j The heirs 
of John Whelan, the son of John Whelan, were his t;wo brothers 
Frank and Charles. Mary and Martha Whelan are both dead. 
Martha died quite recently—three or four years ago. William Whe¬ 
lan, the son of Nicholas, had two sons, William and Mallard. Wil¬ 
liam died seventeen or eighteen years ago. He was'martied and left 
Millard F. and Nettie. 'The last witness heard of Nettie she was in 
Baltimore about a year ago. Witness thinks she has married since 
then, but does not know whom. Does not know if she has any chil- 
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dren. Does not know whether or not she is dead or living, but 
thinks that had she been dead she would have known it, be¬ 
lt)-! cause different members of the family wrote her. Millard, 
the uncle of Millard F. is dead. He did not leave any chil¬ 
dren. Witness did not know Martin W., the son of Patrick Whelan, 
grandson of John Patrick Whelan. Witness does not know Thomas 
C. Whelan and never met him and does not know anything about 
him. 


Thereupon, the plaintiffs, in order further to maintain the issues 
on their part joined, called as a witness Margaret B. Lee, who testi¬ 
fied on direct examination as follows: 

Her name is Margaret B. Lee. She is a daughter of the late Mary 
Ann McGee, who was one of the original plaintiffs in one of these 
cases and whose deposition has been read to the jury, and who died 
in 1902-1901. She left five children, Mrs. Horan, Mrs. Flannagan, 
Mrs. Ilarrigan. John W. McGee and myself. John W. McGee was 
the brother of herself and died without issue or wife. Thomas C. 
Whelan is a cousin of witness. He is the son of Martin Whelan and 
brother of the witness' mother. Thomas Whelan is still living in 
Georgetown. Witness does not know whether her uncle Martin was 
the oldest or the youngest in the family, but he was older than her 
mother and died long before her mother, when the witness was a 
little girl and before these suits were brought. His only surviving 
son was Thomas C. Whelan. 


Thereupon, the plaintiffs in order to further maintain the 
K»r> issues on their part joined, produced as a witness Charles A. 

Keicwin, who testified in substance on direct examination as 
follows: 

The witness by agreement of counsel read his testimony given at 
a former trial, as embodied in the bill of exceptions, which is as 
follows: 


"That he is a member of the Bar in the District of Columbia, and 
has been for twelve or fifteen years (but that was thirteen years ago) 
during which time he has been practising in Washington; is one 
of counsel in this case, since the institution of the suit in 1899. He 
has examined the records in this jurisdiction with a view to ascer¬ 
taining whether certain of the parties whose names have been men¬ 
tioned in the testimony died testate or intestate. He has run the 
indexes of the probate court of this district with a view to ascertain¬ 
ing whether any one of the parties in the line of descent which have 
been developed in these depositions and in the evidence here left 
wills, beginning with Nicholas Whelan and John Patrick Whelan, 
and going through their descendants as they are indicated by the 
testimony in this case; and he has been unable to find any will of 
record coming from any of those persons. Fie has searched the rec¬ 
ords in reference to Nicholas, John Patrick, Mark, Kitty Ann, Pat¬ 
rick, Nicholas Whelan, the younger; also Thomas Martin, Mary 
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Ann McGee, John W. McGee, Sarah Holly, John Whelan, Nicholas 
Whelan the 3rd, William Whelan, Mary William tlae 2nd, Mary 
Mansfield, Mary A. Lynch, Margaret Whelan, Bridget Whelan, 
Julia Whelan, Thomas Whelan, who all died intestate according to 
the records of the Probate Court of the District of Colutnbia. Emma 
Small left a will which made her husband the devisee. 

I pon cross-examination the witness testified in substance that he 
examined the records of the District of Columbia to find out whether 
or not the persons named left wills; that was the substantial pur¬ 
pose of his inquiry; he may have also looked at the adminis- 
160 tration docket, but has no recollection of having found any¬ 
thing. Does not know where all the persons named lived. 
Does not know where they all died. Does not know, but is informed, 
that most of the persons lived and died in Maryland, br in the Dis¬ 
trict of Columbia. Has no knowledge as to where Nicholas Whelan, 
the elder Nicholas, lived and died. He thinks John Patrick Whelan 
died in Montgomery County, but he has no information as to Mark, 
and as to Kitty Ann, only the information that Father Rosensteel 
gave on the stand. Does not know whether Kittv Ann made a will 
or not, but has been told she made a will. Does not think he made 
search anywhere else in the records of the District. He has made an 
examination in Rockville, but does not know whether if was in refer¬ 
ence to a will or not. Examined some of the admihistration rec¬ 
ords in Rockville, but does not think he made an examination to 
find out whether any of these parties left a will. Witness first be¬ 
gan his inquiry in regard to the facts in this case when the ease was 
first brought to him in the early part of 1899." 

Witness says he has more positive information as to will of Kitty 
Ann Whelan, and that such a will is in existence. | Mr. Morgan 
will give further testimony of records from day witness left off. 

Thereupon, the plaintiffs, in order to further maintjain the issues 
.on their part joined, produced as a witness Joseph V. Morgan who 
testified in substance on direct examination as follows: 

He is a member of the Bar of this court, and one of the counsel 
in this case. He has examined the records and of the!parties to the 
suit who have died since the institution of this suit, inamelv Mary 
Lynch, Mary Ann McGee, Emma Small, Martha Whelan, Nicholas 
Whelan, Thomas E. Whelan, Charles C. Whelan, Millard F. Whe¬ 
lan. William Mansfield, John McGee and Harry Whelan, he 
167 has found the following: an exemplified copy Of the will of 
Mary Lynch, a will of Emma Small, an exemplified copy of 
the will of Millard F. Whelan. The list given includes the names 
of all the parties plaintiff whose deaths have been suggested in this 
cause. Not. only the original parties, but in the case of John W. 
McGee who was or should have been substituted if he j had not died 
liefore his mother, and Harry Whelan, who was the son of the origi¬ 
nal party Thomas E. Whelan, his heirs being Maty Biggs and 
Emma Downs. 

13—3402 
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Upon cross-examination the witness testified: He confined his 
search to the District of Columbia. He did not ascertain whether 
any of the deceased were residents of Maryland. He made no 
search in Maryland. Does not know that any of them were resi- 
dents of Maryland or the District of Columbia. As far as he knows 
the heirs of the intestate and devisees or legatees of those deceased 
with wills have been made parties plaintiff. In the preparation of 
the case he has been charged with looking after the matters of 
geneology and has been at some pains looking out to find who 
have died and so forth as far as the last generation of these cases 
was concerned. 


Thereupon, the plaintiff's in order to further maintain the issues 
on their part joined, produced as a witness Emma J. Horan, who 
testified in substance on direct examination as follows: 


Her name is Emma J. Horan. She is one of the plaintiffs in 
this case. At the time the suit was brought she was Emma J. 
Harrigan. She is a daughter of Mary Ann McGee. Her name 
before it was Harrigan was OTrav. Mr. OTray died July *28, 
1891. She remembers seeing Mrs. Welch, one of the defendants 
here, shortly after that. She was coming downstairs the 
168 day after her husband was buried. There came a knock 
at the door. She went to the door and opened it, and there 
stood a ladv and a gentleman. The ladv said “Is Mrs. McGee 
in?*’ and witness said “Yes." She called her mother, who came 
up followed by her daughter Mrs. Thecker. Her mother went to 
the door and the lady said, “I am Mrs. Welch, and this is Mr. 
Welch." Her mother invited them into the front parlor. Wit¬ 
ness accompanied her mother and sat alongside of her facing Mr. 
and Mrs. Welch. Mrs. Welch is the ladv she sees in court today. 
Mrs. Welch said, “Mrs. McGee, I have come over here to find out 
what relation vou are to Kittv Ann Whelan," and her mother 
said that Kitty Ann Whelan’s father and her grandfather were 
brothers. Mrs. Welch said, “That near?" I knew you were a 
relative but 1 didn't know vou were that near.” Mr. Welch turned 

4 / 

to his wife and said to her “Note that, Mary." Then Mrs. Welch 
said, “Mrs. McGee. I know the city property belongs to the Whelans, 
but what 1 arn .going to light for is the farm which came to me 
through mv mother." Then the next conversation was on the in- 
sanity of Kilty Ann Whelan. Witness’s mother said, “Mrs. Welch, 
you know Kitty Ann Whelan was a simple-minded girl all her 
life." Mrs. Welch said. “No, not all the time; only at times." 
Her mother said, “All the time.” 


Upon cross-examination the witness testified: She repeated the 
exact words used by her mother and Mrs. Welch. Mrs. Welch said 
to her mother that she knew that she was related, but she didn’t 
know she was that near. The question of Kitty Ann’s insanity 
was talked about. 
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Thereupon, the plaintiffs, in order to further maintain the is¬ 
sues, on their part joined, produced as a witness Catherine L. Flan- 
nagan who testified in substance on direct examination as 
169 follows: She is Mrs. Catherine L. Flannagan, ii daughter of 
the late Mary Ann McGee who was originally ja plaintiff in 
this case, and witness is now one of the plaintiffs. Before she was 
Mrs. Flannagan she was Mrs. Thec-ker. She was Mrs. Thecker in 
1891. She was then living at Twenty-sixth Street find Pennsyl¬ 
vania Avenue, Northwest, her mother’s house. She was living with 
her mother. Mrs. Horan was there. She remembers seeing Mrs. 
Mary J. Welch, one of the defendants in this case,! who is now 
here in court. She came there. There was a knock 1 at the door. 
Mrs. Horan and Carrie Johnson were upstairs cleaning. Carrie 
Johnson is a colored woman who lived with them at thb time. Tier 
sister went to the door, and Mrs. Welch and Mr. Welch were stand¬ 
ing there. They wanted to see her mother. Her mother went up¬ 
stairs and witness went up behind her. Mrs. Welch introduced 
herself and her husband, and they went into the front parlor. 
Mrs. Welch said to her mother, “Mrs. McGee, I came to find out 
the relationship between you and Kitty Ann Whelan." Her 
mother said, “Well, Kitty Ann Whelan's father and my grand¬ 
father were brothers.” Mrs. Welch said “That near?'’ "and her 
mother said “Yes, that near.” Mr. Welch said, “Note that, Mary,” 
and they went on and talked about the insanity of Kitty Ann 
Whelan. Witness’ mother said Kitty Ann Whelan was crazy all 
her life. Mrs. Welch said, “No, only at times.” Frcjm that they 
branched off to the property that Kitty Ann owned. Her mother 
said that Kitty Ann owned a great deal of property, and that the 
Sun Building was one of her lots, and Mrs. Welch said, “No, that 
belonged to a relative of mine.” That was all witness remembers 
that occurred. Mrs. Welch came out and witness got up. She 
was sitting on a chair against a door that opened into the front 
parlor. When they went to come out she got up and stood bv the 
window, that was two feet from the chair in which she was sitting. 

She was not in the same room, but right at the floor that led 
170 into that room and she saw them. Witness did not know 

Mr. Welch before, had seen him many a time but was never 
close to him. He was the same Mr. Welch who testified at the last 
trial of this case. 

Upon cross-examination the witness testified: She! was down¬ 
stairs with her mother. Her sister called her mother upstairs and 
witness went up with her. She did not go up for any special pur¬ 
pose. She did not know for what purpose her mother was goiiig 
upstairs. She was nervous because there was a death in the fam- 
ilv, and she was afraid to stav downstairs. There was a door be- 
tween the two rooms. This door was open and there was a black 
haircloth rocking chair at that door, and she sat down at the door. 
She could see them where they were sitting. They coluld see her. 
She took no part in the conversation. She was not introduced to 
Mr. and Mrs. Welch. She did not listen so carefully, but she 
heard what they were saying; they spoke loud enough for anybodv 
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to hear. She remembers it all distinctly. She has not talked with 
anvbodv abouti that conversation since the last trial of this case. 

w # 

Her mother stated precisely how they were related. That was m 
1801. She is the Mrs. Thecker referred to in the deposition of 
Mrs. McGee. The insanity of Kitty Ann was discussed. 

On re-direct examination the witness testified: Mrs. Welch said 
she was not fighting for the city property; she knew that belonged 
to the Whelans, but what she wanted was the farm that came to 
her through her mother. Her mother said the Sun Building was 
built on ground belonging to Kitty Ann Whelan, and Mrs. Welch 
said no, it belonged to a relative of hers. They didn't say any¬ 
thing more about that. Mrs. Welch said she wasn’t after the city 
property. That, was the only city property mentioned in that con¬ 
versation. 

Whereupon, the plaintiffs, in order to further maintain the issues 
on their part joined, produced as a witness Carrie Brown 

171 who testified in substance on direct examination as follows: 
Her name is Carrie Brown. It was Carrie Johnson when 

she lived with Mrs. McGee. She lived consecutively with Mrs. 

4/ 

McGee twentv-threc years, turning into twentv-four years. Mrs. 
McGee died on witness' arm. She remembers when Mr. O'Pray 
died. She remembers seeing a lady, who said she was Mrs. Welch, 
shortly after that. Mrs. Welch called to see Mrs. McGee. I was 
in the back parlor cleaning up. A knock came to the door, and a 
ladv and gentleman came in and sat down and said they wanted 
to see Mrs. McGee. Mrs. McGee came up from the basement and 
went into the 'front parlor. This lady introduced herself to Mrs. 
McGee and said “This is Mr. Welch." Mrs. Welch is here in court 
this morning, the lady over there (indicating). She said. “Mrs. 
McGee. I came to see what relation you were to Kittv Ann 

V r 

Whelan." Mrs. McGee said, “Kitty Ann Whelan's father and my 
grandfather are two brothers." Mrs. Welch said “1 didn't know 
you were that near. I knew you were related." She said “I know 

C | * 4/’ 

that the city property belongs to the Whelans, but what I am light¬ 
ing for is the farm that came to me through my mother." She 
did not hear anything else, because site was nearly through dust- 
ing. Witness was in the next room, in tlie back parlor. They 
had a back parlor and front parlor. They were in the front par¬ 
lor. and I was in the back parlor. The door was wide open. A 
black mohair chair sat right against the door that led from the 
front parlor into the back, and Mrs. Thecker was sitting there. 

rpon cross-examination the witness testified: She was working 
busily all the time dusting the back parlor. They were talking 
loud enough for anybody to hear. She has not talked to anybody 
about the conversation since then. She has never talked to Mrs. 
Thecker. They have never said anything to her about it, and she 
never said anything to them, because it didn't concern her at all, 
no more than she heard the words that Mrs. Welch said. 

172 She has not read over testimony given at last trial, and no 
one has talked to her about it. She remembers the exact 

words. She does not remember any other conversation about this 
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subject about that time. She remembers the truth. I She came to 
tell the truth and is not going to tell anything else.! A chair sat 
between the two parlors. Here was a parlor in thercj (indicating) 
and here was the back parlor, and of course, there isja door there, 
and they always kept that door open, and the chair sat against 
it. She mentioned the mohair chair because Mrs. Th|ecker was sil¬ 
ting in it. She came up; her mother was very feeble. Mrs. Mc¬ 
Gee was very feeble. Mrs. McGee was very feeble when they had 
the conversation at the house, and she never went outside the door 
but what the witness went with her. because she was just that 
nervous. 

Upon redirect examination the witness testified: She testified in 
this case on the same subject twelve years ago and since then has 
not seen Mr. Keigwin or Mr. Douglas until today, or rather Monday. 

This was all the testimony adduced on behalf of tlfc plaintiffs in 
order to maintain the issues on their part joined. 

Counsel for plaintiff reserved the right to introduce ;it a later stage 
of the case an agreed statement of the rents and profits to be fur¬ 
nished by the counsel for the defendants. 

Thereupon, the defendants in order to maintain the issues on 
their part joined, produced as a witness Mary J. Wklch, who testi¬ 
fied in substance on direct exaination as follows: Her name is Mary 
Jane Welch, and she is one of the defendants in tljis ease. She 
lives at 3207 N Street, Northwest, and has lived there ■”:> 
173 years. Her husband is dead. His name was Edward P. 

Welch. He died in March 1909. Witness had eleven child¬ 
ren. She was born in Washington, December 29. 1843. and has 
lived here all her life. She was married December 3. 1803. Her 
father was John Connolly and her mother was Rebecca Mudd. 
They were married December 27. 1842. She was 11 to only child. 
Her grandfather was John Connolly who married Bridget Whelan: 
his father was named John Connolly. Witness does not know 
whom he married. He had three daughters. Her great grand¬ 
father had three daughters. One daughter Ann Connolly married 
Nicholas Whelan. They had only one child. Catherine Ann 
Whelan. And thereupon the witness testified that aj certain pedi¬ 
gree chart, then produced by counsel, was a correct statement of the 
pedigree of the descendents of John Connolly, the witness s great 
grandfather, and thereupon, there being no objection, the chart was 
received in evidence as a correct statement of the Connolly family 
peigree. The chart was as follows: 




Ann Connolly, died 1836. 
(Catherine Ann married 
Nicholas Whelan). 
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175 Clarence Beall is the grandson of Michael Connolly. He 
is one of the defendants in this case. Mrs. Marion Hyatt is 

a granddaughter of Michael Connolly, the son of .Johjn. She is a 
defendant in this case. Witness was born in 1843, on the 29th 
day of December. She knew Catherine Ann Whelan; witness saw 
her first when witness was seven years old. Her father and mother 
visited Michael Connolly who lived close bv and who was witness’ 
uncle. Witness must have been seven years of age; they took her 
over, and she just remembers it as she saw her uncle Thomas Con¬ 
nolly. Thomas Connolly was living on the farm of Catherine Ann 
Whelan. No one else was living there except the servants, Cather¬ 
ine Ann Whelan and Thomas Connolly's wife. Catherine Ann 
Whelan's mother was dead. That was in 1850 or 18511 They had 

* V 

quite a number of slaves. At that time she stayed ! there a few 
hours only. She was impressed with the visit because her uncle, 
Michael Connolly, was such an old man, and as a chil4 she remem¬ 
bers him walking with a stick. She next saw Kitty .fnn Whelan 
when she was eleven or twelve years of age. She visited there every 
summer to spend her vacation until about 1863, which was the last 
visit there before she was married. She was married |December 3, 
1863. From 1851 to 1863 she went up there every summer. 
They used to send the carriage for her. Her mother never 

176 went with her until 1859. Her father was then very ill 
and he died. During these summers only Thomas Con¬ 
nolly, his wife, Kitty Ann Whelan and her slaves lived bn the farm. 
She would spend probably weeks there until it was tinjie for school 
to open up again. She was familiar with people who came to that 
farm, visitors, etc.- Mrs. Beall used to come there. She was the 
daughter of Michael Connollv and the mother of Clarence Beall, 
one of the defendants in this suit. Mrs. Connollv’s family used 
to come there, the Thompsons visited there, but witness doesn’t 
really know, she is speaking of the family. During hep visits there 
she never saw any member of the Whelan family. She never saw 
Margaret Whelan, Patrick Whelan, Julia Whelan, Nicholas 
Whelan, .John Whelan, Thomas Whelan, Bridget Whelan, Mary 
Tarmon, or Mary Lynch, nor ever heard of them during the pe¬ 
riod she was visiting there up until 1863. 

Thereupon the following occurred: 

Q. Did you ever hear them discussed by Catherine Ann Whelan? 
A. The family? 

Mr. Keigwin: What is the date now, you are fixing? 

Mr. Wilson: I am fixing the date of the period during in which 
she made visits to the farm every summer for four weeks from 1854 
to 1863. | 

The Witness: Then. I went there for a short time in 1864. 
That was the last visit T made there. j 

Mr. Wilson: That brings it up to 1864. 

Mr. Keigwin: That was after you were married? 

The Witness: Yes. I went there with Mr. Welch. 








104 


T. r. V HE LAN F.T AI.. VS. MARY .T. VII ELAN ET AL. 


By Mr. Wilson: 



111 tout 


l>i<l you ever hear Catherine Ann Whelan mention or speak 
any <>f the Whelans that I have given you? A. No, sir. 



will be 
Mr. 
The 


Mr. Douglas: 1 move to strike out the last answer as 
wholly immaterial and not responsive. It is very remote. 
The Court: I think it is admissible. The weight of it 
for the jury. 

Keigwin: Your honor will allow an exception on that point 
Court: Yes. 


By Mr. Wilson: 

Q. Did vou ever hear Catherine Ann Whelan speak of Sarah 
Sweeney? A. No. 

m Q. Or John Patrick Whelan? A. No. 

Mr. Keigwin: We would like to make the general objection to 
anv questions about what Catherine Whelan said. 

The Court: The objection is overruled and an exception may be 
noted. 

Witness thinks she visited the farm of Catherine Ann 
ITS Whelan once since 1864, after this suit was brought. Wit¬ 
ness knows of a proceeding brought shortly after 1864,—in 
1867. Witness owned 817 Pennsylvania Avenue. Mrs. Beall had 
been appointed a committee in charge of Catherine Ann Whelan. 
After Mrs. Beall was appointed guardian Mrs. -Beall, Mary Ann 
Shrove, who was a first cousin of Catherine Ann Whelan, and John 
Culver, also a first cousin, took charge of the farm. The guardian¬ 
ship continued until the death of Catherine Ann Whelan. Cath¬ 
erine Ann Whelan was adjudged to be of unsound mind by a jury 
in about 1867. In 1891 a will suit was filed by Susan Beall. Cath¬ 
erine Ann Whelan left a will under which the witness was benefic¬ 
iary. Mrs. Beall being one degree nearer a relative than witness 
was attacking the validity of the will on the ground that she was 
not competent to make a will. The will of Catherine Ann Whelan 
was made in 1848, long before she was adjudged a lunatic. In 1891 
that suit was pending. As Mrs. Beall was born and reared in Mont¬ 
gomery County^ of course she knew almost every body up in that 
neighborhood. Witness was born and reared in Washington, and 
of course, she had not the opportunity of getting witnesses like Mrs. 
Beall had. She attempted to get witnesses. She went to see Mrs. 
McGee. She went to see Mrs. McGee because she was sent there by 
Mr. Walter B. Bavidge. Senior, who had received some information, 
that there was a Mrs. McGee living at Twenty-sixth and Pennsyl¬ 
vania Avenue. Witness’ object in going there to see her was to see 
if she could make a witness of her. She went to see if she knew 
Catherine Ann Whelan. It was important because Mr. Davidge 
heard she lived up in Montgomerv County, and witness wanted to 
see if she could make a witness of her. She went to see other people 
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besides. She wanted her to testify as to Catherine Ann Whelan’s 
insanity with reference to the will. When she went to the house she 
was accompanied by Mr. Welch. She knocked at the door 

179 and Mrs. Ilarrigan responded. She testified this morning. 
Witness was invited into the front parlor. Sh[e asked Mrs. 

McGee if she knew Catherine Ann Whelan, and she said ves. This 
conversation took place at. 26th and Pennsylvania Avenue. There 
were only two rooms on that door. Witness entered the door on the 
Pennsylvania Avenue side. She walked into the babk room and 
through that room into the front room. There were in the room 
Mrs. McGee, Mrs. TTarrigan, Mr. Welch and witness. | Witness did 
not see Carrie .Johnson nor Mrs. Flannagan nor heard them, nor 
knew that they were anywhere about. Witness asked Mrs. McGee 
if she knew Catherine Ann Whelan, and she said yes, she was her 
second cousin; that her father was first cousin to Kitty Ann. Wit¬ 
ness told her that she, witness, was second cousin ancl that her fa¬ 
ther was first cousin to Kitty Ann. When Mrs. McGee said she was 
related witness asked her if she could prove it. Mrs. Harrigan said 
yes, from an old book in the bottom of a trunk, but she didn’t go 
up and get the l>ook. Mrs. McGee said Kitty Ann had always been 
feeble-minded. Witness said “Not always,” because from 1842 or 
about that time, up to two years, after 1845 my mother visited 
there, and my uncle Thomas Connolly was not married then. 
There was no white person in the house, no females but Catherine 
Ann Whelan, and my mother used to go up there and used to stay 
with Kitty Ann, and sleep with her. This was not papt of the con¬ 
versation with Mrs. McGee. Witness told her that wtasn’t so; she 
wasn’t alwavs feeble-minded. She found that she couldn’t make a 

I 

witness of her and Mr. Welch said, “Mary, we find we cannot make 
a witness of this lady, so we might as well go.” Witness left, Mrs. 
TTarrigan said that Kitty Ann Whelan owned the ground that the 
Sun Building was built on, and witness said that was a mistake, that 
she owned a piece of property on Pennsylvania Avenue. She can¬ 
not recall if Mrs. McGee said that Kitty Ann Whelan’s fa- 

180 ther and her grandfather were two brothers. ! Witness did 
not sav “T knew vou were related but T did not know vou 

were that near.” Witness never heard of her until she went to make 
a witness of her. She had never seen her nor had heard of such a 
person until she went up there to see if she could make a witness of 
her. She thinks Mr. Welch said “Note that.” Witness did not say 
“T know the relations; T know the city property belong^ to the Whe¬ 
lans, and what T want is the farm that came to me! through my 

mother.” She did not say to Mrs. McGee that she knew she was 

kin to Kitty Ann Whelan but she did not know that sfhe, Mrs. Mc¬ 
Gee, was so near kin to her. She did not sav to Mrs. McGee “Mrs. 
McGee T ain’t fighting for the city property, because T know that be¬ 
longs to the Whelans, T am after the farm that was left to me by my 
mother.” She did not say that the city property belonged to the 

Whelans. Did not say that the ground on which the Sun Building 

was built belonged to a relative of hers. Thinks it was built on the 

14—8402 
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ground that belonged to the Sims family, relatives of her mother, 
but is not certain. The property involved in the suit then pending 
was 617 Pennsylvania Avenue. That was city property. Witness 
is familiar with the graveyard at St. John’s Church in Montgomery 
County near Lay Hill, but has not been there for some years. She 
examined some of the tombstones there. Michael Connolly’s tomb¬ 
stone is there, and a tombstone of her grandfather, Richard Whe¬ 
lan Connolly, who died in 1829. John Connolly, her father, is bur¬ 
ied there. John Connolly, her great-grandfather, was buried there, 
and Thomas Connolly, her father’s brother, but there were no tomb¬ 
stones. She does not remember what other members of her family 
were buried there, but supposed Kitty Ann’s mother. She heard 
that Kitty Ann was buried there, but was not at the funeral. Does 
not know' whether any members of the Culver or Shreve family are 
buried there. Knows that Tom Connolly and her father were bur¬ 
ied there because she was present at both funerals, and Wil- 

181 liam Shreve was buried there, but witness was not present at 
his funeral. She was very sick at the time, but her two 

daughters were there. That is the church of which Father Rosen- 
steel is priest. Never heard Kitty Ann Whelan talk about Patrick 
Whelan. Margaret Whelan, Julia Whelan, Nicholas Whelan, John 
Whelan, Bridget Whelan or Mary Tarman. Her husband died in 
March 1909. Since the witness has been in possession of this prop¬ 
erty she has received one-third of the rents. 

Upon cross-examination, the witness testified as follows: Mr. W. 
I). Davidge, Senior, was her attorney at that time, but he died in 
1901. October. He was a very prominent lawyer and a fine man. 
The trouble between the witness and Mrs. Beall then was on the 
question of whether or not Kitty Ann Whelan was competent to 
make a will. She died May 23, 1891, and just after this contest was 
started and was compromised in 1894. Witness wanted to make a 
witness of Mrs, McGee, because Mrs. Beall was born in Montgomery 
County and lived there a great number of years and knew every¬ 
body, and witness knew no one of any consequence, and had to get 
witnesses the best she could to carry on this suit. She did not want 
Mrs. McGee to testify that Kitty Ann Whelan’s mind was all right, 
but wanted to ask her if she knew Kitty Ann Whelan, to see if she 
could be a witness with reference to this contest and this compro¬ 
mise in Hagerstown. Witness was claiming under the will of Kitty 
Ann Whelan, and Mr. Davidge, her lawyer, was contending or 
claiming she was competent to make a will and that the will was 
valid, and witness wanted to show at the time she made the will her 
mind was sufficiently all right, so she could make a valid will. Wit¬ 
ness did not get on that subject, she asked Mrs. McGee if she knew 
her and what she told her about Kitty Ann Whelan was voluntary 
on her part. Mrs. McGee told witness her mind had always been 
feeble, and witness said that was not so, that her mother had 

182 visited there in 1842 until about ’47 or ’48, and her mother 
went there and there were no other white people in that 

house but Catherine Ann Whelan. Mrs. McGee told witness Kitty 
Ann Whelan’s mind had always been feeble, and witness said that 
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was not so. She did not go there to talk about the property of Kitty 
Ann Whelan at all. Mrs. McGee told witness her father was first 
cousin to Kitty Ann Whelan, the witness’ father, was a first cousin. 
Witness made no other comment on what was said except to say that 
her father was also a first cousin. She never heard of Mrs. McGee 
until she went, there, and she was sent there by Mr. Davidge, who 
had gotten some information that she had lived in Montgomery 
County, and as witness was hard up for witnesses she went there to 
see her on that account and had never heard of her before. They 
had some talk about the property on L Street and the Sun Building 
property; her daughter- made that remark, Mrs. Harrighn. Witness 
said that is a mistake, it was on Pennsylvania Avenue. The only- 
property involved in the lawsuit was property on Pennsylvania Ave¬ 
nue and the farm. She does not know who gave Mr. Davidge the 
information about Mrs. McGee that caused him to serkd her there. 
She visited the house where Kitty Ann Whelan lived eK T ery summer 
to 1863 or ’64. From 1864 until her death in 1891 witness did not 
visit her at all. She thinks she went there once when Mr. Shreve 
was there, but that was after Kitty Ann Whelan’s death. She died 
on her own farm in her own home, and Mr. Shreve was there. He 
was living there. Or rather Mrs. Shreve and her brother, John Cul¬ 
ver, were put in charge by Mrs. Beall and Mr. Shreve was a young 
man then. Mrs. Shreve’s father was a Culver and her mother a 
Connolly. Mr. Shreve was kin to the Connollys. He was one of the 
defendants in this suit until the time of his death. He lived at the 
house of Kittv Ann Whelan at the time of her death. 1 His mother 

4/ l 

.was then dead. Witness did not attend the funeral df Kittv Ann 
Whelan because it was verv warm weather and witness did not know 

4/ 

of her death until the day before so she did not start. She 
183 did not hear Father Rosensteel’s testimony about the location 

of these graves. Some of the Connollvs are buried in the 
graveyard of St. John’s Church. Witness does not know and can¬ 
not tell if the Connollys were buried by any of the Whelans. She 
does not know where the Whelans were buried. The Connollys were 
not buried bv Kittv Ann or Kittv Ann bv them, but Michael Con- 

4s C' • • | 

nollv was not verv far. Witness could not tell the nuilnber of feet: 

4/ I 

and then there is a tombstone of her grandmother bijt she cannot 
tell the number of feet. Witness does not know thafc Kitty Ann 
Whelan was buried right by the side of Mary Whelap. She doe* 
not know that those graves are on the left and right of Kitty Ann 
Whelan, but she knows there is a grave by the name of Mark Whe¬ 
lan, but never knew anything about him. She recollects Major Eng¬ 
land, a lawyer of Rockville, who was her attorney before the death of 
Kittv Ann Whelan, and after the death of Thomas Conholly. Kitty 
Ann Whelan survived Thomas Connolly who died in 1862. Major 
England was witness’ attorney when Airs. Beall brought this suit in 
1867. Ala j or England was witness’ attorney up to thb time of his 
death, and Air. Walter D. Davidge. Senior-, was her attornev from 
that time. AVit-h reference to the litigation with Airs. Beall after 
this fight over the guardianship or committee over Kittv Ann AVhc- 
lan, nothing was done until the will was compromised in 1894 in 
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Hagerstown. She had no other litigation with Mrs. Beall. Kitty 
Ann Whelan was adjudged lunatic in 1866. Mrs. Beall was a first 
cousin to Catherine Whelan on her mother’s side, one degree nearer 
than the witness, and was appointed guardian of Catherine Whelan, 
of her estate in Montgomery County. Then witness had some liti¬ 
gation with Mrs. Beall beginning about 1867 over that estate. She 
attacked the validity of the deed to 817. Mrs. Beall was claiming 
under this deed, and witness was claiming under this deed, #817 
Market Place, and witness was drawing all rents from it. In that 
litigation witness employed Major England as her attorney 

184 from 1867 for a short time. Witness did not ever tell Major 
England to go to see Margaret Whelan who lived with Mrs. 

Lynch. Major England never told her he had gone to see Margaret 
Whelan, and witness did not know about his going to see her, and 
does not know whether lie went or not, and does not know whether 
he sought her or not. Witness cannot say approximately when Ma¬ 
jor England died. 

Thereupon the defendants, in order to further maintain the issues • 
on their part joined, produced as a witness Marion Hyatt who tes¬ 
tified in substance on direct examination as follows: Her name is 
Marion Hyatt. Her husband was John Hyatt and is dead. Wit¬ 
ness lives at the Imperial Apartment house on Columbia Boad. She 
was born in 1889 and is eighty years old. She is the daughter of 
Elizabeth and Franklin Middleton, and is one of the defendants in 
this case. Her grandfather was Michael Connolly whose father was 
John Connolly. She does not know what daughters he had. She 
knew his daughter Ann Connolly. She heard the name in the fam-. 
ily. Ann Connolly was Kitty Ann Whelan’s mother. Witness 
knew Kitty Arin Whelan. She remembered she first met her in 
'45 at Kitty Ann's own home, where witness was taken by witness' 
aunt. That was in Montgomery County near Colesville on the farm 
where she lived: There was living with Kitty Ann Whelan at that, 
time her cousin. Thomas Connolly; he married Miss Sallie Thomp¬ 
son: he wis married then. His wife was living there in 1845. 
That was the year he was married and the first year 1 ever remember 
seeing her. Witness thinks may be she stayed there a night or two 
at that time. She went there with her aunt, Mrs. Susan Beall. 
She went there a number of times for several years and would stay 
sometimes two or three days at a time. She would go generally in 
the summer. She thinks she did not go every summer after 

185 1845. Six or seven years witness is sure she went. She does 
not remember the years, but at least six, seven, eight or more 

vears. she would go every summer. She saw the visitors that came 
to the farm of Kitty Ann; she knew some of them. They were just 
our own relations and neighbors, the Duval family, the Yardmore 
family, and the Culver family, all those neighbors around there. 
The Culvers are related to witness. Her grandmother was a Culver. 
Her grandmother was Rachel Culver. Her grandfather was Mich¬ 
ael Connolly. She never saw on the place of Kitty Ann any of the 
following people: Patrick Whelan. Margaret Whelan, Julia Whelan, 
Nicholas Whelan, John Whelan, Thomas Whelan, Bridget Whelan. 
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Mary Wheian or Mary Tarmon, nor does she remember seeing or 
hearing of a Whelan while she visited there. She nbver heard of 
any of them until after the suit was brought. She! never heard 
Kitty Ann speak of them. She never heard them sav anything 
about her relations. 

On cross-examination the witness testified as follows: |She went out 
to the farm to visit Catherine Whelan in ’45. She was a little girl 
about six years old. She used to go there on her summer vacations 
for six or seven years until she got to be quite a gro\yn girl. She 
visited them from her grandfather’s house. It was veyy near there. 
She would go often to see them, sometimes she would stay two or 
three days a a time. Her grandfather’s name was Michael Con¬ 
nolly. Michael Connolly was related to Ann Connolly, Nancy Con¬ 
nolly, Kitty Ann’s mother; he was her brother. Catherine Whelan 
was witness’ first cousin once removed. Thomas Connolly was mar¬ 
ried when witness first went there. He married down here in the 
city to Miss Sallie Thompson. She was not a relative of the Whelans 
as far as witness knows. In 1845 and subsequent years when wit¬ 
ness was a small girl growing up Mr. Thomas Connolly and his wife 
and Catherine Whelan were living together out there op the farm of 
Catherine Whelan. Mr. Thomas Connolly had charge of the farm 
and managed it. For years the witness kept up her ae- 
186 quaintance with them until she was twenty when she was 
married, but did not go there afterward. She was married 
in ’59. She knew that Thomas Connolly and his wife continued to 
live out there with Catherine Whelan and took care of her. She 
could not tell that there was a time in Catherine Whelan’s life when 
she required care and attention. Witness really did not think Cath¬ 
erine Whelan seemed bright when she began to go there, when wit¬ 
ness was little more than six years old, and when witness was ten 
years old. She seemed to be slow in her mind. She saw her from 
time to time until witness was twelve or fourteen, something like 
that. Witness does not know whether she was capable of taking 
care of herself or not. Thev alwavs looked after her. She was 

K j 

rather a silent, self contained young woman, and talked very little. 
She cannot tell the age of Catherine Ann Whelan: die looked to wit¬ 
ness like a right old woman but witness did not have any idea as to 
her age. Witness was married in ’59 and had not seen her for some 
vears. Witness did not know her when she became I violentlv in- 

K I •*’ 

sane, and did not know she was violently insane. 

I 

Thereupon the following occurred: 

| 

By Mr. Wilson: 

%J j 

Q. There is one question I forgot to ask you. What share of the 
rents of this property have you l>een receiving? 

The Witness: An eighteenth. 

Mr. Keigwin: We object to the question and answer on the 
ground that it is immaterial. 

Mr. Wilson: Of course, we are going to ask, if tluke should be 
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any recovery, that it be limited to the shares of the rents received 
by the parties. 

The Court: It will do no harm to have the fact. 

Mr. Keigwin: We are willing the fact should go in. subject to our 
reserved objection. 

Thereupon counsel for the defendants offered in evidence a number 
of documents, among them a paper purporting to be in the hand¬ 
writing of Major England and tending to contradict the evidence of 
the declaration as to pedigree of Margaret Whelan. The said paper 
is as follows: 


"Margaret Whelan’s Statement.” 

“Mary A. McGee, wife of Bernard McGee and John Whelan, 
children of my brother Patrick deceased. (Washington.) Nicho¬ 
las and William Whelan and Sarah Holley wife of Wm. 
187 Holley (Poolesville) & (Dufief's Mill Montgomery County) 
children of my brother Nicholas dec’d and John his son deck! 
left children Mary, John & Martha, Francis & Charles and Sarah 
Poison (Tennessee). 

Mv father John P. Whelan was brother to Kittv A. Whelan 
grandfather Patrick W. Her father was Nicholas W. 

My sister Mary Whelan deceased married John Tarman—she left 
children, Man’ Lynch wife of Wm. S. Lynch—Joseph Tarman 
(who lives with a man by the name of Dougias in D. C.) 

I have no brother or sister living.” 

Counsel for plaintiff thereupon objected to the introduction of said 
paper in evidence on the ground that it was irrelevant, immaterial 
and incompetent, which objection was sustained by the court in ac¬ 
cordance with the decision of the Court of Appeals in a previous 
trial. 

Thereupon the defendants in order to further maintain the issues 
on their part joined, produced as a witness Clarence R. Wilson. 
who testified in substance on direct examination as follows: At the 
last trial of this case Edward P. Welch, husband of Mrs. Welch, 
who testified a short time ago. testified in substance as follows: “He 
is 67 years old. and has lived in Washington since 1862. lie was 
married in 1863. He knows his wife’s aunts; he knew Mrs. Clark 
who lived here in Washington, in a place in Georgetown for a num¬ 
ber of years; he had three aunts that lived in Washington and 
Georgetown, or four, Mrs. Welch had. Witness never knew Kitty 
Ann Whelan, but saw her once before she died at her home. Never 
knew Margaret Whelan. Just saw Kitty Ann Whelan for a mo¬ 
ment. she looked at her. ►She was living at her home in Montgom¬ 
ery County, at Lay Hill, with John Culver, a cousin of hers. He 
(Culver) was placed there by Mr. Beall, who was trustee for the 
farm, to take charge of the farm and her together. Witness knows 
a man named Major England.” 
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188 Thereupon the following colloquy took place: 

Mr. Wilson: I will not read the part that relates! to Margaret 
Whelan’s statement, of course. She testified about thdt. 

Mr. Keigwin: I think you had better read that about Major Eng¬ 
land. 

Mr. Wilson : T will read Margaret Whelan’s statement. 

Mr. Keigwin: This witness gave this evidence, and in Margaret 
Whelan’s statement it was excluded. 

Mr. Wilson: The only purpose in interrogating the witness was 
to make Margaret Whelan’s statement, as we thought, evidence. 
Now we offer him as to the Georgetown interview. I am perfectly 
willing to read it all if your Honor thinks that which is not relevant 
to the present only should go in. 

The Court: I do not see any reason why it should go in. It would 
not help the jury any. 

Mr. Keigwin: We think it is a declaration against interest. 

Mr. Wilson : Of Mr. Welch? 

Mr. Keigwin: Yes, the fact he employed Major England. 

Mr. Wilson: I cannot see that. 

Mr. Keigwin: We have got Major England connected with the 
case in other ways. 

The Court: Let me see the record. 

Mr. Keigwin. If the court please, it will remember Mr. Wilson, 
in his statement, said these people knew nothing about j the Whelans 
for many years, until after Catherine died in 1891. |'his evidence 
of Mr. Welch we had the evidence of Mrs. Welch taken today, and 
some other evidence in the record shows when this litigation started 
in 1866 and 1867, Major England went and saw Margaret Whelan 
and had some conversation with her. We want to show that Major 
England was an attorney for the defendants at that time, before 
Catherine Whelan died. 

189 Mr. Wilson: Just one minute. It seems to! me, if your 
Honor please, that that so connects Margaret Whelan's state¬ 
ment that it takes it out of the ruling of the Court of Appeals, and I 
am going to offer it to your Honor to determine whether it is not 
now relevant in spite of the ruling of the Court of Appeals. 

Mr. Douglas: What takes it out? 

Mr. W ilson: The evidence shows that Major England was em¬ 
ployed, as you contend he was; that he saw Margaret Whelan and 
Margaret Whelan made some statements to him. 

Mr. Douglas: You say that he was employed. We do not sav it. 

Mr. Keigwin: This was all before the Court of Appeals. 

The Court: The part of the former testimony of Mr. Welch, re¬ 
ferring to Major England, is excluded. That is, Mr. Wilson may 
omit that in reading. 

That part of the testimony of Edward P. Welch excluded by the 
court is as follows: 

“Witness knows a man named Major England, who was ‘our 
counsel at one time’ when Mr. and Mrs. Beall brought the suit against 
us many years ago. He lived in Washington city. When witness 
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said ‘our counsel" he referred to Mrs. Welch's counsel. She had 
counsel on account of the ejectment suit brought in 1867 to recover 
the property of which Mrs. Beall was trustee, and Mr. Beall, to 
recover some property from us at that time. Witness has seen Major 
England write many times, and knows his handwriting. Identifies a 
certain paper produced as in the handwriting of Major England. 
Major England died many years ago." 

Thereupon the witness testified further as follows: The witness, 
Mr. Welch, further testified at the last trial as follows: “Of the 

190 plaintiffs in this case personally knows Mr. Lynch, and has 
met some of the others, that was at their houses or when they 

would he taking testimony in this case. lie attended the taking of 
testimony in this case, and he heard the testimony purporting to 
establish'the descendants of John Patrick Whelan, but he never knew 
any of the persons who are said to be descendants of John Patrick 
Whelan, and never heard of any of them. He knew Mrs. McGee 
who is now deceased, and saw her on several occasions. He called at 
the house with his wife, Mrs. Welch, only once.'’ 

On being asked to state what transpired on that occasion, witness 
testified as follows: 

"We were requested by Mr. Davidge, who received a letter from 
Rockville stating that Mrs. McGee was a Whelan, and that she lived 
in her younger days near Rockville, and we — requested to go and see 
her on account of getting her to be a witness for us, if we could, and 
many other Georgetown—not only her, but others. I went there 
with Mrs. Welch. I didn't ask her any questions. Mrs. Welch asked 
her if she knew Kitty Ann Whelan. She said she did. Then she 
said she was a relation to her. I think that is about all she said, ex¬ 
cept what her daughter said. Mrs. Welch asked her then how she 
could prove that, and her daughter said they had an old book in the 
bottom of a trunk. That is all that was said. Mrs. Welch turned to 
me and said “I think we had better talk to this lady no more, she 
not being a witness for us/’ and we w-nt out. I don’t think we were 
there more than 15 minutes. Mrs. Welch, Mrs. Harrigan, Mrs. 
McGee and witness were present. Mrs. Flannagan and Carrie John¬ 
son were not present. No one was in the room but the four persons 
mentioned. Mrs. Welch did not say on that occasion that she was 
not claiming any city property, but only claiming the country prop¬ 
erty, or words to that effect. Witness is positive of that. Mrs. Welch 
did not say that she wanted to get this country property be- 

191 cause it was her mother's property. Her mother didn’t leave 
any property but the property in Georgetown which her 

mother owned. That is the only property.” 

Thereupon the witness further testified, on cross-examination, in 
substance as follows: 

“The ejectment suit mentioned by witness was a suit brought by 
the trustee in 1867 to recover property on the Avenue. At the inter¬ 
view at Mrs. McGee’s house, Mrs. Flannagan and Carrie Johnson 
were not present. Witness is positive of that. He was sitting in the 
room and could see all over the room. Understood those persons to 
say they were present in the room at the time of the interview. If 
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they were there they were not where witness could see them. Witness 
does not remember about there being a room back of the parlor in 
which he was received. He thinks there was a hallway to the par¬ 
lor, and you stepped right into the parlor from the 'hall. There 
might have been a dozen listeners in the passageway. ! There were 
no folding doors connecting with a room back of the silting room. 

Witness has been there several times since that time. ITe re¬ 
members the parlor and all about it. There was a dooi- leading out 
on the front and one leading out on the back; that is ^stepping out 
of the hall into the parlor, and then there was a front!door to take 
you out on the street. That is all the witness saw.” 

Thereupon, the defendants in order to further maintain the issues 
on their part joined, produced as a witness George R. Case, who 
testified in substance on direct examination as follows: He has been 
a resident of this city for twenty-five years. In 1889 he was a 
resident of Potomac, Montgomary County, Maryland.! He recalls 
the execution of a will in 1889 of Mrs. Lynch. The will was 
executed before Squire Collins in Potomac District, near Potomac, 
Maryland. There were present Miss Katie Collins and Cap- 
192 tain Cutler. Witness does not know whether Captain Cutler 
was a witness or not. Mr. and Mrs. Lynch took the witness 
in a carriage from his house there. Mr. Lynch was present at the 
execution. He went to Rockville in 1908" and identified himself 
distinctly and proved the will. He is the George R. Case whose 
name appears there. Cross-examination waived. 

Thereupon, the other witness to said will of Mrs. Lynch. Cath¬ 
erine Isabell Amrine, having been produced and sworn as a witness 
for the defendants, counsel for the plaintiffs admitted that the plain¬ 
tiff Lynch was present at the execution of said will, and the witness 
was thereupon excused. 

Thereupon upon agreement of counsel the transcript of the testi¬ 
mony of Thomas Broderick given at a former trial wqs read. It is 
as follows: 

“He is 75 years old, and he attends to the graveyard at St. John's 
Church, known as Forest Glen, and formerly known! as Carroll's 
Chapel. He has been there — years, and is familiar with everv 
tombstone in the grave yard. All the tombstones that were there 
when he came there are still there, and none of them have been 
removed from there. There is a tombstone to Nicholas Whelan there 
in the graveyard. There wasn’t a tombstone moved out of there 
that was there when witness came there. They are th^re still, and 
that is all that can be said about that. Every tombstone is still there.’’ 

On cross-examination he testified as follows: 

“No stone has been moved out of the graveyard; every stone that 
was there when he came is still there. There has not jbeen a stone 
moved out.” 

Thereupon, the defendants, in order to further maintain the issues 
on their part joined,produced as a witness William George Thomas 
Carroll, who testified in substance upon direct examination a« 
15—3402 
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follows: Tie lived in Montgomery County, Maryland, near 
19:1 Glen Mound, which is four miles above Forest Glen, where 
the church is. He knew William Shreve, and worked for 
him about eight or ten years ago. lie knew Kitty Ann Whelan and 
remembers when she died. lie notified Father Rosensteel of her 
illness, lie was sent by Mr. Shreve to summon Father Rosensteel to 
come and see her before she died. Another man and himself went 
to Rockville some time about midnight. Father Rosensteel said 
it was not necessary for him to come that night, that she was of un¬ 
sound mind and that if she died she would go straight to heaven, 
lie said he would go the next day, and he came. She died after 
Father Rosensteel got there. lie did not give Father Rosensteel any 
directions as to where she should be buried. 

On cross-examination, the witness testified as follows: Father 
Rosensteel got there just before her death. Witness is not sure 
whether he was at the house after her death. It has been some time 
ago, and he has forgotten. Does not know what instructions, if any, 
Mr. Shreve gave to Father Rosensteel. A man named Broderick dug 
the grave. He is dead now. Broderick was acquainted with Mr. 
Shreve. He knew Mr. Shreve. Mr. Shreve was at the funeral. 

Thereupon, the following colloquy took place: 

Mr. Wilson: That is our case, if your Honor please. The other 
defendant in the case is Clarence Beall. He is a good deal of an in¬ 
valid. and he cannot go up and downstairs, and he has not attended 
court after the first day. I would put him on the stand in order 
to show that his share of the rents received—which I suppose will 
be admitted—was one-sixth. 

The Court: That may be treated as a fact. 

Mr. Keigwin: It may be treated as a fact, subject to our reserva¬ 
tion. 

The Court: So far as it may be material, it may be considered in 
that way. 

194 Prayers. 

Thereupon, the plaintiffs, before the jury had retired to consider 
their verdict, offered the following prayers, which were granted by 
the court: 

I. 

If the jury find from the evidence that Catherine Ann Whelan, 
mentioned in the testimony, died seized of the property in question, 
and unmarried, and without issue or descendants; that the said Cathe¬ 
rine Ann Whelan was the daughter of Nicholas Whelan, and that at 
the death of her, the said Catherine Ann Whelan, she was the only is¬ 
sue or descendant or heir at law of him, the said Nicholas Whelan; 
that John Patrick Whelan was the ancestor of the original plaintiffs 
in these causes and a brother of said Nicholas Whelan, and that the 
said Nicholas Whelan had no other brother than the said John Pat¬ 
rick Whelan, and no sister, who, or either of whom, left issue or 
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descendants; that at the time of the institution of the said causes 
respectively the said original plaintiffs were the lawful descendants 
and all of the heirs at law of the said John Patrick Whelan; and 
that the plaintiffs now of record, substituted in the place and stead 
of such of the-said original plaintiffs as have died since the institu¬ 
tion of said causes, are the successors in law as heirs,! devisees and 
surviving husband, respectively, of the said original plaintiffs, the 
jury is instructed that the plaintiffs, original and substituted, now of 
record in the said causes, are entitled to recover in the same as their 
respective interests may be found by the jury from the testimony 
and under the instructions of the court in that behalf. 

i 

195 II. 

If the jury find for the plaintiffs, the plaintiffs a^e entitled to 
recover as damages the rents which the jury may find from the evi¬ 
dence to have been received by the defendants, or the value of the 
use and occupation by them of the premises in controversy, as shown 
by the testimony, for the period from three years prior to the filing 
of the declaration down to the verdict, and any amount so found 
should be allotted by the jury as follows: To each of the plaintiffs 
according to his or her share or interest in the property in contro¬ 
versy as found by the jury (if so found). 

j 

Thereupon, the defendants, before the jury had retired to con¬ 
sider their verdict, offered the following prayers, which were granted 
bv the court: 

MM 

The jury are instructed that if the plaintiffs are entitled to recover 
at all in this action they must recover on the strength of their own 
title which must be sufficiently established to warrant; a verdict in 
their favor, and they cannot recover upon any supposed weakness 
in the title of the defendants. 

TV. 

I ' 

The jury are instructed that it is conceded that at the time of the 
institution of this suit the defendants were in actual visible posses¬ 
sion of the land mentioned in the declaration, and such being the 
case, they are presumed to be the owners of the fee in such land 
until the presumption is rebutted, and they are not required to show 
in what manner or by what title they hold until the plaintiffs show 
a better title. 

196 V. 

The jury arc instructed while the law renders parties to this suit 
competent witnesses and allows them to testify, still tli^ jury are the 
judges of the credibility and weight of such testimony land in deter- 
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mining such weight and credibility the fact that such parties arc 
interested in the result of the suit at the time they testified, if it so 
appears from the evidence, may be taken into account by the jury 
and they may give such testimony only such weight as they think 
it fairlv entitled to under all the circumstances of the case and in 
view of the interest of such witnesses. 

X. 

The jury are instructed that they are the judges of the credit that 
ought to be given to the testimony of the different witnesses and 
they are not bound to believe anything to be a fact because a witness 
has stated it to be so, provided they believe from all the evidence 
that such witness is mistaken or has knowinglv testified falselv. 

Thereupon, the Court instructed the jury as follows: 

197 Charge. 

(The Court—Mr. Justice Stafford:) 

Gentlemen of the Jury: There will be very little for me to do in 

«✓ •. 

this case beyond reading to you the instructions that have been 
granted. I ask your careful attention to those instructions. 

Plaintiffs' instruction No. 1 reads as follows: 

. “If the jury find from the evidence that Catherine Ann Whelan, 
mentioned in the testimony, died seized of the property in question, 
and unmarried, and without issue or descendants; that the said 
Catherine Ann Whelan was the daughter of Nicholas Whelan, and 
that at the death of her, the said Catherine Ann Whelan, she was 
the only issue or descendant or heir at law of him, the said Nicholas 
Whelan: that John Patrick Whelan was the ancestor of the original 
plaintiffs in these causes and a brother of said Nicholas Whelan, and 
that the said Nicholas Whelan had no other brother than the said 
John Patrick Whelan, and no sister, who, or either of whom loft issue 
or descendants; that at the time of the institution of the said causes 
respectively the said original plaintiffs were the lawful descendants 
and all of the heirs of the said John Patrick Whelan; and that the 
plaintiffs now of record, substituted in the place and stead of such 
of the said original plaintiff's a< have died since the institution of 
said cause, are the successors in law as heir's, devisees and surviving 
husband, respectively, of the said original plaintiffs, the jury is in¬ 
structed that the plaintiffs, original and substituted, now of record 
in the said causes, are entitled to recover in the same as their re¬ 
spective interests may be found by the jury from the testimony and 
under the instructions of the court in that behalf/’ 
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I 

dence to have been received bv the defendants, or the value of the 
use and occupation by them of the premises in controversy, as 
shown by the testimony, for the period from three years prior to 
the filing of the declaration down to the verdict, and any amount 
so found should be allotted by the jury as follows: To each of the 
plaintiffs according to his or her share or interest in the property 
in controversy as found by the jury (if so found).” 

I understand that there is no controversy as to the respective 
interests of the plaintiffs, if they are entitled to recover, and that 
their respective interests can be adjusted without troubling the 
jury with that matter. 

Upon the part of the defendants, the following instructions have 
been granted: 


Defendants’ Prayer No. 3. 

“The jury are instructed that if the plaintiffs are entitled to re¬ 
cover at all in this action thev must recover on the strength of their 
own title which must be sufficiently established to warrant a ver- 
diet in their favor, and they cannot recover upon any supposed 
weakness in the title of the defendants.” 

Defendants’ prayer No. 4 is as follows: 

“The jury are instructed that it is conceded that at the time of 
the institution of this suit the defendants were in actual visible pos¬ 
session of the land mentioned in the declaration, and such being 
the case, they are presumed to be the owners of the fee in such 
land until the presumption is rebutted, and they are hot required 
to show in what manner or by what title they hold unfil the plain¬ 
tiffs show a l>etter title.” 

199 Defendants’ prayer No. 5 is as follows: 

“The jury are instructed while the law renders parties to this 
suit competent witnesses and allows them to testify, still the jury 
are the judges of the eredibilty and weight of such testimony and 
in determining such weight and credibility the fact that such par¬ 
ties arc interested in the result of the suit at the time they testified, 
if it so appears from the evidence, may be taken intd account by 
the jury and they may give such testimony only such weight as 
they think it fairly entitled to under all the circumstances of the 
case, and in view of the interest of such witnesses." 

Then, defendants’ prayer No. 10 is as follows: 

“The jury are instructed that they are the judges <j>f the credit 
that ought to be given to the testimony of the different witnesses 
and they are not bound to believe anything to be a fact because 
a witness has stated it to be so, provided they believe from all the 
evidence that such witness is mistaken or has knowingly testified 
falsely.” 
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As to the amount of damages, if you should find for the plain¬ 
tiffs. you will remember there are two cases, and there are to be 
separate verdicts. In case No. 43147, you will return a verdict 
for two-thirds of the amount of total damages, as you may find 
the damages to be, and in the other case, No. 43540, you will re¬ 
turn a verdict for the other one-third of such damages as you may 
find. That is, of course, assuming that you find for the plaintiff's. 

If you do not find for the plaintiffs, you will return your verdict 
for the defendants in each case. 

Unless counsel desire, 1 think I shall say nothing more about 
the case. 

Mr. Wilson: We renew our exception to the refusal of 
200 the court to grant our first, second, eighth, ninth, eleventh, 
thirteenth, fourteenth and fifteenth prayers, and to the grant¬ 
ing of the plaintiffs' prayers. 

Mr. Lesh: The matter of damages arose after these prayers were 
prepared, and I think we should reserve also an exception upon 
the ground that as no claim for damages, as distinguished from 
mesne profits, is founded in the pleadings as they stand, there is 
no evidence as to damages, but only as to mesne profits. 

The Court: 1 suppose the plaintiffs wish to stand upon the 
granted instructions. 

Mr. Douglas: Yes. They will not need any declaration in this 
case. The amount of profits was $61,000 even, was it not? 

Mr. Lesh: Sixty-one thousand dollars, odd. 

The Court: Suppose you give those figures to the jury. As 1 
understand it. the plaintiffs rely upon the admission that certain 
amounts have been received out of this property as the measure of 
the value of the use and occupation. That is the only evidence 
that the jury has before it. 

Mr. Douglas: Yes. 

(The figures referred to were handed to the jury by the clerk.) 

Thereupon, the jury returned a verdict for the defendants in both 
cases. Februarv 12, 1920. 

WENDELL P. STAFFORD, 

Justice. 

Approved: 

CLARENCE R. WILSON. 

PAUL E. LESH. 

Attorneys for the Defendants. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3402. Thomas C. Whelan et ah. appellants, vs. Mary J. Whelan 
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26, 1920. Henry W. Hodges, Clerk. 
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Statement. 

The above-entitled causes, consolidated for trial: in the 
court below, are suits in ejectment for a lot in Washington, 
the plaintiffs in No. 3402 claiming collectively two-tihirds of 
the title, and those in No. 3403 the remaining one-third. 

1 w 





Of this lot one Nicholas Whelan was seized at the time of 
his death in 1M-1. lie died intestate, and was survived bv 
his widow, Ann Whelan, and by his daughter and sole heir, 
Catherine Ann Whelan, to whom the title descended and bv 
whom it was held until her death on May 23, 1891, she hav¬ 
ing never married and dying childless and intestate as to her 
property in the District. The date of Catherine’s birth is 
not precisely fixed, but she was eight or nine years old in 
1828 (p. 74). After the death of Nicholas Whelan his 
widow and infant daughter went to live upon a farm near 
Lav Ililli in Montgomerv Countv, Maryland, which also had 
belonged 1 to him. On this farm the widow died in 1836 
(p. 85) and here the daughter continued to reside until her 
death. 

Ann Whelan, wife of Nicholas, was the daughter of one 
John Connolly, who had several other children, from whom 
are descended the'defendants in these actions, appellees here. 
In the latter wars of Ann Whelan the farm at Lav Hill was 


managed 1 by one Thomas Connolly, a grandson of John Con¬ 
nolly. and so a nephew of Mrs. Whelan and a cousin of 
Catherine Ann (p. 174). After Mrs. Whelan’s death, this 
Thomas remained in possession of the land until he died in 
1862. having married in 1845. During this period Cather¬ 
ine Ann also lived on the place. She was more or less weak- 
minded from childhood and required constant attention (p. 
109). In or about 1845 she became unquestionably insane 
and was adjudged a lunatic in Montgomery County in 1866. 
In 1843 she had made a will leaving some or all of her prop¬ 
erty to her cousin. Thomas Connolly (p. 104). As to her 
property in this District this devise was, under the common 
law then here in force, defeated by the predecease of the de¬ 
visee. so that, whether the will were valid or not, she died 
intestate as to lot here in controversy. 

After the death of Thomas Connolly, Catherine Ann re¬ 
mained in the charge and custody of one or more of her rel¬ 
atives on the maternal side. In 1866 and 1867 there was 


some litigation conducted in the Maryland courts between 
y elch, ^ fir st cousin once removed of! Cath¬ 
erine Ann, and one of the appellees here, and Mrs.! Susan 
Beall, a first cousin, whose son Clarence was one of tjhe de¬ 
fendants below and an appellee here at the time of his death, 
which litigation concerned the right to receive or to share in 
the revenue from the lunatic’s estate (pp. 108, 112). This 
controversy seems to have been compromised with thej effect. 
inter alia, that Mr. Beall was appointed trustee for Catherine 
Ann (p. 110). Mr. Beall first placed John Culver, another 
cousin of the lunatic, in charge of her and her farm; but at 
the time of her death the place was occupied by William A. 
Shreve, a first cousin once removed, who had the custody of 
her person and by whom she was buried (pp. 72. 114)!. 

From the time, therefore, of her father's death unfil her 
own. Catherine Whelan was always in the care, first of her 
mother, and afterwards of relatives of her mother. When 
Catherine died the possession of her estate, including the lot 
here in controversy, being then in one or more of these rela¬ 
tives on the maternal side, was retained bv them, arid her 
whole estate, after some litigation begun between them in 
Maryland, was divided among them by a compromise Isettle- 
ment made in 1894 (p. 107). At the time. 1899. that these 
suits were brought the premises sued for were occupied by 
two partners, Cherv and Moran, under a lease from several 
of Catherine’s maternal relatives, defendants Mow] who 
claimed several interests in the title according to the eom- 
promise of 1894. 

i 

Nicholas Whelan was survived also by a sister. Sarah 
Sweeny, who died in 1828. a widow without issue (p; 81). 
and by a brother, John Patrick Whelan, who died injlSoO. 
leaving several children, from whom are descended the plain¬ 
tiffs below, appellants here. 

Whether Nicholas derived his title to the lot in question 
by purchase or descent, on the failure of his direct heirs by 
the death of his daughter without issue, the title went to the 
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heirs of her father, unless that line were exhausted, in which 
event only could her heirs on the maternal side be entitled. 

Maryland Act, 1786, ch. 45. 

Abert and Lovejoy, Comp. Stat. D. C., p. 192. 

Code D. C., sec. 942. 

The only issue of fact, and the controlling issue, in the 
case is therefore whether John Patrick Whelan was a brother 
of Nicholas. The descent of the original plaintiffs from 
John Patrick is, we understand, not controverted and is 
abundantly and accurately proved, and it is stipulated that 
the present plaintiffs named in the transcript are those orig¬ 
inally named and those subsequently made by proper succes¬ 
sive suggestions of death pending suit and by proper substi¬ 
tutions of heirs and devisees (p. 25). 

The two suits were brought in 1S99 against Chery and 
Moran, the persons found in possession of the premises, who 
appeared and pleaded not guilty (pp. 3, 26). In June of 
1900 the present appellees, with several other persons since 
deceased, procured themselves to be admitted as parties de¬ 
fendant, upon the suggestion that they were the owners and 
lessors of the premises and as lessors in possession (pp. 4, 27). 
The cases were tried in 1906, and the plaintiffs obtained ver¬ 
dicts and judgments. These judgments were reversed by 
this court in 1907 upon technical points not at all affecting 
the merits. 30 App. D. C., 122. A second trial was had 
in May df 1919, and resulted in verdicts for the defendants. 
From judgments on these verdicts the present appeals are 
prosecuted. 


Assignment of Errors. 

The plaintiffs in each of the above-entitled causes, con¬ 
solidated for trial, having appealed to the Court of Appeals 
of the District of Columbia from the judgments therein en¬ 
tered, file this their assignment of errors upon the appeals so 
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taken and say that in the rendering of the said judgments 
and in the proceedings herein theretofore had, there were 
and are these errors, that is to say: 

(1) In entering judgments for the defendants. 

(2) In overruling the motions in arrest of judgment made 
by the plaintiffs. 

(3) In overruling the motions for new trial. 

(4) In quashing the service of summons had in No. 43147 
upon the persons sought to be substituted therein a|s parties 
defendant, instead of defendants theretofore deceased. 

I 

(5) In quashing the service of summons had in No. 
43540 upon the persons ought to be substituted tljerein as 
parties defendant, instead of defendants theretofore deceased. 

(6) In admitting the testimony of the defendant!Mary J. 
Welch, testifying as a witness that she had never heard 
Catherine Ann Whelan speak about any of the Whelans pre¬ 
viously mentioned in the examination of the witness, be¬ 
ing those Whelans who were ancestors of the plaintiffs 
herein, as to the admission of which testimony the plaintiffs 
reserved exceptions, as appears from the bill of exceptions 
herein at pages 73 and 73a of the typewritten copy thereof. 

(7) In admitting the testimony of the defendanj Marion 
Hyatt, testifying as a witness that she had received one- 
eighteenth of the rents accruing to the defendants from-.the 
property involved in these causes. 

(8) In excluding the testimony given by Edward P. 
Welch at the former trial of these causes concerning his em¬ 
ployment of one England as attorney for himself and his 
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wife, being the testimony stated in the bill of exceptions on 
page 85 of the typewritten copy thereof. 

(9) In admitting the testimony of Clarence Beall, a de¬ 
fendant herein, testifying as a witness that the share of the 
rent from the property herein involved received by him was 
one-sixth. 

(10) In overruling the demurrers filed by the. plaintiffs to 
the pleas in abatement filed by the defendant (laude B. 
Brown. 

(11) In sustaining the motions made by Frank D. Mid¬ 
dleton as administrator of Frances E. Middleton to qua*h the 
service of process made upon the said Frank 0. Middleton as 
such administrator. 

(12) In not directing the jury to return a verdict in favor 
of the plaintiffs for possession of the premises and the 
amount of mesne profits proven. 


ARGUMENT. 

The facts relative to the title are understood to be un¬ 
disputed: at any rate, upon the record they are indisputable. 

The defendants do not pretend to any title. They frankly 
avow themselves to be related to Catherine Whelan only on 
the maternal side, and are even at some pains to prove that 
neither Catherine nor themselves knew, until a comparatively 
recent period, anything about her paternal relatives (p. 103). 
From their account it appears that after her father's death 
Catherine lived and associated with her mother and her 
mother's kindred, and her property was always in the charge 
or the possession of those people, and so remained after her 
death. The only color of right to the premises asserted by 
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the defendants is this merely accidental devolution of the 
possession upon them. 

That the present plaintiffs are the heirs of John Patrick, 
and that the list of plaintiffs includes the whole livjng pos¬ 
terity of John Patrick, are also supposed to be unquestioned 
facts. The pedigree is proven by Mrs. McGee, one of the 
plaintiffs in one action, and by Mrs. Lynch, originally the 
sole plaintiff in the other, both of whom were granddaugh¬ 
ters of John Patrick. Although neither of them Was old 
enough to remember their grandfather, they know pis chil¬ 
dren, their own uncles and aunts, and also their own! cousins 
and cousins’ children; and thev testifv to statements made 
in domestic intercourse which amply fix their own iielation- 
ship and that of their co-plaintiffs to John Patrick! and to 
each other. In addition is the testimonv of Airv Anri Dover, 
an aged colored woman, born about 1815 (p. GO), who was 
the daughter of one Bill Scotland, a slave and the bodv 
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servant of John Patrick Whelan. Mrs. Dover, when a child, 
lived near to John Patrick’s farm, where she frequently 
visited her father and became acquainted with John jPatrick 
and his family, and also with Catherine Whelan, whcj visited 
her uncle and cousins and played with them and with the 
little colored girl (p. 65). This witness, of course, knew 
John Patrick, whom she identifies by divers personal traits 
and peculiarities, and to the extent of her acquaintance with 
his familv corroborates Mrs. McGee and Mrs. Lvneh as to 
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the names of his children (pp. 61. 65). 

A daughter of John Patrick, named Margaret, an<jl called 
bv her younger relatives Aunt Peggv. lived for many years 
in the family of her niece, Mrs. Lynch, and died in 1881. 
This aunt was accurately acquainted with the pedigree of 
her family and talked much to her relatives concerning their 
ancestors and the relationship of their descendants.! Both 
Mrs. Lynch and Mrs. McGee vouch for some of Aunt Peggy’s 
declarations in corroboration of their own recollections and 
the traditional matters to which they testify. The defend- 


s 


ants themselves, in or about 1867, when looking forward 
to the death of the then insane Catherine Whelan, sent one 
of their attorneys to interview Margaret Whelan in an en¬ 
deavor to obtain from her information concerning the de¬ 
scendants of John Patrick and their relationship to Catherine. 

A memorandum of Aunt Peggy’s statements, which was 
proved to have been made by the attorney, was offered in 
evidence by the defendants, but excluded on obvious grounds 
(p. 110). This memorandum shows that the attorney un¬ 
derstood Margaret Whelan to sav that her father, John 
Patrick, was an uncle of Nicholas,, the father of Catherine, 
being brother to her grandfather. In view of undisputed 
facts, such a relationship was manifestly impossible, and 
the paper indicates that the attorney confused the names as 
stated by Margaret. If. however, she said what the attorney 
thought she said, and her statement was true, the result is 
that John Patrick was the great-uncle of Catherine on her 
father's side, and that upon her death without issue the 
inheritance would devolve upon the heirs of John Patrick, 
the plaintiffs in these actions. The memorandum, then, 
proves that as early as 1867, twenty-four years before the 
death of Catherine, the defendants had knowledge that she 
had paternal relatives who would be entitled to this property 
when she should die. 

The later pedigree of John Patrick's family is shown 
by younger witnesses (pp. 93, 94); the deaths, wills, and . 
intestacy of some among the original plaintiffs who have died 
were proved by attorneys who had examined the probate 
records (pp. 96, 97 ), and the correctness and sufficiency of 
the substitutions requisite to complete the list of proper plain¬ 
tiffs are iixed by stipulation (p. 25). 

The fact that John Patrick Whelan was a brother of Nicho¬ 
las is amply established by a diversity of circumstances. 

When Nicholas Whelan died his brother, John Patrick, 
was living upon a farm above Cabin John, in Maryland (pp. 
61, 62, 64, 73, 77). As Nicholas left a widow and an heir 
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neither John Patrick nor his descendents after him Ijad any 
interest in the property of the decedent, and for seventy-six 
years, from 1815 until 1891, when Catherine died, np claim 
to the property in question could be asserted on behalf of her 
paternal relatives. The present suits were brought in 1899, 
a little more than eight years after the death of Catherine 
Whelan. As the residence of John Patrick and his! family 
was at some distance from Lav Hill, where the widbw and 

V / 

daughter of Nicholas lived, the association between ihe two 
families was limited; and. although it appears that during 
Catherine’s childhood she visited her cousins neaii Cabin 
John (pp. 61 et * : eq.). it seems that after the year 183$, when 
a marriage between Catherine and a son of John Patrick was 
projected but vetoed by the Church on account of their rela¬ 
tionship (pp. 74. 75). she saw little or nothing of her paternal 
relatives. At the time last mentioned John Patrick had been 
dead for five years: his children and grandchildren, las they 
grew up and married, became more and more scattered and 
more and more remote in interest and thought concerning 
Catherine Whelan; she had become insane before any of the 
present plaintiffs was born; and for fifty years befpre her 
death she and her property were in the hands of her mother’s 
kindred, whose interest it was to keep her and her paternal 
relatives from knowledge of each other, and to permit time to 
obliterate the evidence of their relationship. 

When, in 1891, Catherine died and the Whelans! under¬ 
took to assert their title to her estate, the two branches of the 
family had been strangers to each other for more than half a 
century, and the property of the insane woman had been in 
the hands of the Connollvs for seventv-five vears. The pres- 
ent defendants had known of the Whelan line and jits title 
for at least twenty-five years, and their predecessors! in the 
possession of Catherine's property must have had personal 
knowledge of the relationship between Nicholas and John 
Patrick more than a century ago; but from these defendants, 
of course, no information could be expected except by such 
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an accident as the unguarded admission of Mrs. Welch, which 
is to he presently mentioned. The task assumed by the 
plaintiffs was. therefore, not only to exfoliate a long and com¬ 
plicated pedigree, extending hack through a hundred years, 
hut to connect themselves with a title held for more than 
seventv-five Years bv a woman who had been insane for fifty 
vears. from whom theY had been shut off for the lifetime of 
two generations, and whom none of the plaintiffs now living 
had ever seen or communicated with. After the intervening 
birth and death of a whole generation, who were strangers to 
Catherine Whelan, the grandchildren and great-grandchil¬ 
dren of her uncle have proven their relationship to her. 

In such a case it would not be strange if the proof were 
slender and the lights were flickering and of uncertain indi¬ 
cation: the wonder is that there is any proof at all. In the 
present case the evidence connecting the two branches of the 
family is neither meager nor ambiguous; it embodies several 
facts which, taken singly, suffice to satisfy the most exacting 
judgment, and of which the cumulative effect is an irresisti¬ 
ble persuasion that John Patrick and Nicholas Whelan were 
brothers. 

1. The uniform and persistent tradition in the line of John 
Patrick has been to the effect that he and Nicholas were 
brothers. This tradition crops out at divers points in the 
evidence, and particularly in the depositions of Mrs. McGee 
and Mrs! Lynch. Both these witnesses were granddaughters 
of John Patrick, and both show that the unanimous and un¬ 
questioned understanding of his sons and daughters was that 
their father was a brother of Nicholas Whelan. Margaret, 
the daughter of John Patrick, speaking in domestic confi¬ 
dence and on familv affairs, where there was no motive or 
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opportunity to falsify, was until her death in 1881 always in¬ 
sistent upon the relationship now insisted upon; and even 
the defendants appealed to her as an authority upon the 
pedigree. 


Undoubtedly, the rule is that a person cannot by declara¬ 
tions not resting upon personal knowledge, concerning his 
own family, connect his family with another. But! when 
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Aunt Peggy discussed her father's relations, she was speaking 
of her own family, her father’s relatives being her owp, and 
what she got from him concerning his brother being declara¬ 
tions on matters within his own knowledge relative j to his 
family. Except in rare cases nobody knows that hisjuncles 
and aunts are such otherwise than by being so told ibv his 
own parents. If a man cannot testify that his father and 
mother told him who were their brothers and sisters, few 
pedigrees could be established beyond the immediate jhouse- 
hold of the witness and few titles to collateral inheritance 
would be proven. In many, if not most, cases people; know 
that certain persons are their own brothers and sisters only 
because their parents have said so. When, therefore!, Mar¬ 
garet Whelan, Mrs. Lynch, and Mrs. McGee testify j to the 
declarations of their father, their uncles, and their jaunts, 
to the effect that John Patrick asserted himself to be a 
brother of Nicholas, they are not connecting themselves with 
another and distinct family, but stating a legitimate and 
effective family tradition defining the relationship between 
the several members of the same family. 

4 - ! 

The existence of this tradition and the continuing! belief 
of the Whelan family that thev were heirs of Catherine are 
evidenced by the fact that, from time to time, they torlk pro¬ 
fessional advice for the protection of their prospective title. 
It appears that at several times various attorneys weiie con¬ 
sulted on behalf of Mrs. McGee and Mrs. Lynch, and that all 
advised that no claim to the property could be made while 
Catherine lived (pp. 84, 91), an opinion which was obviously 
sound. 

i 

ii. i n 1835 Thomas Whelan, a son of John Patrick, and 
Catherine Whelan desired to intermarry. Mrs. McGei?. who 

%j I 

was then nearly or quite twelve years of age, states the fact 





and the circumstances (pp. 74. 75. 77). They applied to 
two priests, both of whom refused to perform the ceremony, 
on the ground that the applicants were first cousins. There¬ 
upon a large assemblage of relatives convened in family 
council to consider the case. The unanimous opinion was 
that the marriage was improper because of the relationship, 
and in this opinion concurred a priest who was present. The 
marriage did not take place, and Catherine never married 
anv one else. 

III. Airv Ann Dover, before mentioned, on two occasions 
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when she visited her father at the house of his master, John 
Patrick Whelan, saw there Catherine Whelan, who also was 
visiting and was received and addressed as a cousin of John 
Patrick’s children (pp. 60 et $eq.). Airy Ann knew well 
the Whelan children who were then at home, and names 
them as they are named by the other witnesses as to pedigree. 
She was then a little girl and played with these children and 
also with Kittv Ann, as Catherine was called bv them and as 
she continued until her death to be called by all her family— 
as she is called in this record bv her maternal relatives who 
testifv as defendants. At the time mentioned Catherine ad- 
dressed the Whelan children as cousin Peggy, cousin Tom, 
and so on. As she was vounger thev addressed her onlv as 
Kittv Ann. 

v 

The little Dover girl was told that Kittv Ann lived at a 
long distance from the John Patrick home, and that her 
father’s name was Nicholas (p. 68). Airy Ann never went 
there, but her father. Bill Scotland, discovered a relative of 
his who belonged to a Whelan whom Bill called Mass Nick, 
and this relative Bill would occasionally visit. Upon his re¬ 
turn he would tell Airy Ann about the good dinners that 
Kitty Ann had fixed up for him. and once he reported that 
she had given him a tin cup full of whiskey, which the old 
negro had sufficient discretion to know was more than he 
could safely drink (p. 69). 
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IV. All the Whelans were Catholics. The John Patrick 
family were accustomed to attend divine service at a church 
known originally as Carroll Chapel and now as Saint!John’s, 
at Forest Glen, in Montgomery County. In the churchyard 
are buried John Patrick himself, his wife, his daughter Julia, 
and some other members of his familv or descendants. 
Eight feet from the grave of John Patrick's wife is ja head¬ 
stone purporting to fix the burial place of “Mark Whelan, the 
son of Nicholas.” It appears that Nicholas, the father of 
Catherine, had a son named Mark, who died in childhood 

(P- 74 )- ’ . J 

Catherine Whelan died on her farm at Lav Hilli. which 

r 

was then occupied by William A. Shreve, a cousin; on the 
maternal side, who had charge of her and the farm, j In her 
last hours Mr. Shreve summoned the pastor of Saint John’s 
from Forest Glen, and after her death Shreve caused her to 
he buried in the old churchyard between her brother Mark 

* i 

and Mary, the wife of John Patrick Whelan, who lies either 
in the same grave or one next to it. Catherine had! not at¬ 
tended this church within the incumbency of the present 
priest, who has been there since 1890, and she did hot own 
a lot in the churchyard (pp. 70. 71). A number of the 
Shreves, Culvers and others of the Connolly family are buried 
in the same cemetery, but all at considerable distance from 
the Whelans. The choice of Catherine’s burial placej among 
the familv of John Patrick, signifies that her maternal rela- 
tives knew that she belonged to that family rather than to 
her own. 

V. Upon the death of Catherine Whelan, in 1891. litiga¬ 
tion concerning her estate was instituted in Maryland by 
Mrs. Beall against Mrs. Welch. The latter retained the late 
Walter I). Davidge as her counsel. Mr. Davidge learned 
that Mrs. McGee, one of the original plaintiffs herein, was 
a Whelan (p. 112), and advised Mr. and Mrs. Welch to go 
to see her and ascertain what she knew about Catherine’s 
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mental condition and about her own relationship to the de¬ 
ceased. On July 30. 1891. a little over two months after 

C' ' • 

Catherine died, Mr. and Mrs. Welch called on Mrs. McGee, 
of whom Mrs. Welch inquired how nearly she was related to 
Catherine Whelan. Mrs. McGee said Catherine wa< first 
cousin to Mrs. McGee’s father, and that her grandfather and 
Mrs. Welch said she knew Mrs. McGee was related to the de¬ 
cedent but did not know it was so closely. She then volun¬ 
teered the declaration that she was not fighting for the city 
property, because she knew that belonged to tlie Whelans, 
but for the Maryland farm (p. To). The farm, it may be 
observed, was claimed under the will of Catherine Whelan, 
which was valid in Maryland, but inoperative as to the prop¬ 
erty in the District. 

Mrs. Welch states tlie conversation somewhat differently 
and is substantially sustained by her husband, both denying 
the admission that the city property belonged to the Whelans 
(pp. 106, 112). But the version of Mrs. McGee, which is 
here stated, is corroborated bv her two daughters, who were 
present (pp. 98, 99), and by Carrie Brown, a colored servant 
of Mrs. McGee, who was in an adjoining room and overheard 
the whole conversation, and who is wholly disinterested (p. 
100 ). 

VI. The apprehensive attitude of the defendants, both be¬ 
fore and after the death of Catherine Whelan, betrays their 
knowledge of the plaintiffs* superior title. As early as 18(16 
Mrs. Welch sent her attorney, Major England, to sound Mar¬ 
garet. the last surviving child of John Patrick, concerning 
her family. Aunt Peggy was then living in the house of 
Mrs. Lynch, and it seems that Major England was an old 
friend of hers. According to Mrs. Lynch the Major told 
Miss Whelan that the property of Catherine would be hers 
when Catherine should die (p. 91). At any rate. England 
took some pains to note down what Margaret Whelan said, 
and his memoranda are in the possession of the defendants. 
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It appears also that Mr. Davidge knew that Mrs. McGee was 
related to Catherine Whelan, although in 1891 Mrs. McGee 
had not Ixjrne the name of Whelan for nearly or quite fifty 
years and had not lived near her original home in Maryland 

i «/ 

since 1836 (p. 72). Shortly after the bringing of these ac¬ 
tions the defendants learned that Airy Ann Dover, then a 
crippled old negress, living at Tenleytown. whose name had 
certainly not been mentioned to them by the plaintiffs, could 
testify to the connection between the two Whelan families; 
and counsel for the defendants sent some persons to ascertain 
how much she knew (p. 68). Airy Ann was told that Mr. 
Peter, one of these counsel, had known her father, Bill Scot¬ 
land. Scotland knew both branches of the family ahd could 
have testified very positively to the relationship, and it is 
quite obvious why Mr. Peter was concerned to ascertain how 
much Scotland’s daughter knew on that subject. 

• I 

I. 

Upon this state of the evidence the trial court erred in not 
setting aside the verdict. 

The defendants frankly disavowed any title to the prop¬ 
erty, and showed by their own proof that they had no title 
if any paternal relatives of Catherine Whelan were living. 
The plaintiffs proved their descent from the sole brother of 
Nicholas Whelan bv three mutually corroborating witnesses, 
none of whose statements were sought to be contradicted, of 
whom two were not impeached save so far as mere interest 
operates impeachment, and of whom Airy Ann Dover was 
not subject even to that discrediting consideration. 

Where positive, uncontradicted, and unimpeached testi¬ 
mony is given of a fact not intrinsically improbable or shown 
bv other facts to be incredible or doubtful, such testimony 
must, as matter of law, be accepted as proof of the fact tes¬ 
tified to. A jury is not at liberty to disregard evidence of 



that character or arbitrarily to discredit the witnesses who 
give it. Nor is the court at liberty to permit a jury thus to 
play fast and loose with the proofs upon which the lives, the 
liberties, the reputations and the property of men depend. 
Hence the rule is well established, and especially in the Fed¬ 
eral courts, that where the evidence upon a given point is all 

on one side it is the dutv of the court either to direct a ver- 
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diet in favor of the party who adduces such evidence, or to 
set aside a verdict finding against the fact so established. 
And such a direction may, and in the case supposed should, 
he given in favor of the plaintiff. 

R’ R. Co. vs. Converse, 139 U. S., 469. 

Hendrick vs. Lindsay, 93 U. S., 143. 

Anderson Co. vs. Beal, 113 U. S., 327. 

Marshall vs. Hubbard, 117 IT. S., 415. 

Thus, in Kelly vs. Jack-son. 6 Pet., 621, decided in 1832, 
which was an ejectment case, speaking of a situation wherein 
the plaintiff had given what was held to be prima facie evi¬ 
dence of his title, Mr. .Justice Story, after mentioning that 
such evidence might be rebutted, proceeded: 

“Is it not plain, then, that, if not so rebutted, the 
plaintiff is entitled to recover? What is prima facie 
evidence of a fact? It is such as. in judgment of 
law. is sufficient to establish the fact; and, if not re¬ 
butted. remains sufficient for its purpose. The jury 
are bound to consider it in that light, unless they are 
invested with authority to disregard the rules of evi¬ 
dence. bv which the liberty and estate of everv citizen 
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are guarded and supported. No judge would hesitate 
to set aside their verdict and grant a new trial, if, 
under such circumstances, without any rebutting evi¬ 
dence, they disregard it. It would be error on their 
part, which would require the remedial interposition 
of the court. In a legal sense, then, such prima facie 
evidence in the absence of all controlling evidence, 
or discrediting circumstances, becomes conclusive of 
the fact; that is, it should operate upon the minds of 
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the jury as decisive to found their verdict as to the 
fact. Such we understand to be the clear principles 
of law on this subject.” 

j 

The case of Walker vs. Warner, 31 App. D. C.j 76, an 
ejectment suit, is one where the plaintiff asked for but was 
refused a directed verdict. The case was appealed and re¬ 
versed. Mr. -Justice Shepard delivered the opinion and said: 

“In a case where the question was one of delivery 
of an instrument, it was said by Mr. Justice Story: 
‘What is prima facie evidence of a fact? Itj is such 
as, in judgment of law, is sufficient to establish the 
fact; and, if not rebutted, remains sufficient! for the 
purpose. The jury are bound to consider itj in that 
light, unless they are invested with authority to dis¬ 
regard the rules of evidence, by which the liberty and 
estate of every citizen are guarded and supported. No 
judge would hesitate to set aside their verdict and 
grant a new trial, if, under such circumstances, with¬ 
out any rebutting evidence, they disregarded it. It 
would be error on their part, which would require the 
remedial interposition of the court. In a legjal sense, 
then, such prima facie evidence, in the absence of all 
controlling evidence, or discrediting circumstances, 
becomes conclusive of the fact; that is, it should op¬ 
erate upon the minds of the jury as decisive to found 
their verdict as to the fact. Such we understand to 
be the clear principles of law on this subject. Kelly 
vs. Jackson, 6 Pet., 622: 8 L„ Ed., 523, 526. iSee also 
Crane rs. Morris, 6 Pet., 598, 620; 9 L. Ed., 5{L4, 522; 
United States vs. Wiggins, 14 Pet., 334, 347; 10 L. 
Ed., 481. 488: Lilienthal vs. United States, 97 U. S., 
237, 268; 24 L. Ed., 901, 905; Brown vs. Peterson, 
25 App. D. C., 359, 363. In the case last eit<jd it was 
said: ‘The appellant's contention would require that 
every case of uncontradicted and unimpeached evi¬ 
dence should be submitted to a jury, where there is no 
countervailing testimony. But this is not the law. 
The law is that positive testimony uncontradicted, 
and not inherently improbable, is prima fqcie evi- 
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deuce of the fact which it seeks to establish, and 
the jury is not at liberty to disregard it/ 

“With the prima facie case made by the possession 
of the deed, had that question alone been submitted 
to the jury, it would have been the duty of the court 
to set aside a verdict disregarding the same. Where 
the testimony is of such a conclusive character as to 
compel the court, in the exercise of a sound judicial 
discretion, to set aside a verdict returned in opposi¬ 
tion thereto, it mav be withdrawn from the consider- 
ation of the jury. Phoe. Mut. L. Ins. Co. rs. Poster, 
10b 1’. S., 30, 32; 27 L. Ed., 05, 00; Connecticut 
Mut. L. Ins. Co. vs. Lathrop, 111 U. S., 012, 015; 
28 L. Ed., 530, 537.” 

Substantially the same was held in the case of Macon vs. 
Shores, ( *>7 l\ S'.. 300: 24 L. Ed., 889, where the court said: 

“The court instructed the jury to find for the plain¬ 
tiff. 

“It appears that the evidence is all in the record. 
The plaintiff had shown a clear right to recover. The 
defendant had shown no defense. There was no 
question for the jury to pass upon.” 

And it was so decided in the case of Marshall vs. Hub¬ 
bard, 117 U. 8\, 415; 29 Law Ed., 919, where the court held: 

“Giving the defendant the benefit of everv infer- 
cnee that could fairly be drawn from the evidence, 
written or oral, it was insufficient to authorize a ver¬ 
dict in his favor. Such being the case, a peremptory 
instruction for the plaintiff was proper.” 

This rule of law is uniform throughout the different States 
and we find in the Appellate Court of Illinois the case of 
Marshall vs. Gross Clothing Co., where it was held: 


t- It is also claimed that the court erred in instruct¬ 
ing the jury to find a verdict for the plaintiff, as there 
was no conflict in the evidence, it was a question of 
law whether, on the facts, the plaintiff was entitled to 
a verdict, and as there was no evidence tending to 
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support any defense interposed by the appellant, the 
court properly instructed the jury to return a verdict 
for the plaintiff. Hoch vs. Ry. Co.. 173 Ilil., 289; 
Augus vs. Chicago, etc., Bank, 170 Ill., 278.7 

The rule on this point, it is submitted, goes even! further 
than is indicated in the cases cited; and even after a verdict 
found against proof, the same principle persists. No doubt 
there are situations in which, though the evidence!be sub¬ 
stantially in favor of one party, the court is warranted in 
submitting the issue to the jury. Such a course may be 
safer, more satisfactory to the judicial conscience, and likely 
to afford more satisfaction to the parties. But the duty of 
the court is not fully discharged by taking a verdictj; and if 
the finding of the jury is adverse to the party entitled to the 
verdict the court is not at liberty to permit the rule of law to 
be violated by the entry of judgment upon a verdict rendered 
contrary to legal right. In such a case the action of the 
court upon a motion for new trial is not, as in respect! of such 
motions generally, a matter of judicial discretion, but! one in¬ 
volving a question of law, and if the judge fail to vacate the 
verdict he commits error. 

I 

I 

“Hence it is that seldom an appellate court reverses 
the action of a trial court in declining to givje a per¬ 
emptory instruction for a verdict one wavj or the 
other. At the same time, the judge is primarily re¬ 
sponsible for the just outcome of the trial, lie is not 
a mere moderator of a town meeting, submitting 
questions to the jury for determination, nor! simply 
ruling on the admissibility of testimony, but due who 
in our jurisprudence stands charged with ifull re¬ 
sponsibility.” 

Patton vs. Ry. Co., 179 U. S., 658. 

* 

Where, in passing upon a motion for new trial, the court 
declines to consider matters properly submitted to| it, the 
case becomes one, not of the exercise of discretion* but of 

• i 


i 
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failure to exercise discretion, and the refusal of a new trial 
is reviewable as matter of law: 

Mattox vs. United States. 146 U. S'.. 140. 


Accordingly, when a verdict has been found contrary to 
harmonious evidence the action of the court on an applica¬ 
tion for new trial is not a matter of discretion but of ju¬ 
dicial duty, and a failure to vacate such a verdict is reversible 
error. Thus, in one case it is said: 


ut 


There was no evidence here that would have justi¬ 
fied a finding by the jury that Winegar was not the 
bona fide holder for value of the bonds in suit. 
* * * If the jury had found otherwise, it would 

have been the duty of the judge to set aside the ver¬ 
dict as unsupported bv evidence and in hostility to all 
the evidence given.“ 

Grand Chute rs. Winegar. 1 5 Wall.. *>69. 


The same holding is quite distinctly implied in the opin¬ 
ions of this court in 

Green vs. Stewart, 23 App. D. C.. 570. 

Brown vs. Petersen, 24 App. I). 0., 359. 

Hutchins vs. Langley, 27 App. D. C., 234. 

“It is the duty of a court in its relation to the jury 
to protect parties from unjust verdicts, arising from 
ignorance of the rules of law and of evidence, or from 
any other violation of their lawful rights in the con¬ 
duct of a trial. This is done by making plain to 
them the issues they are to try: and finally, when 
necessary, by setting aside a verdict which is unsup¬ 
ported by evidence or contrary to 1au\." 

Pleasants rs. Kant. 22 Wall, 116. 


“A new trial will be granted when there is no testi¬ 
mony to warrant the verdict, or when it is against the 
oath of the only witness who deposed as to the point 
in question, or when the evidence was all on one side, 
and that against the verdict. As where fraud was 
found without evidence.” 

Hilliard, New Trials, page 461. 
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“If the evidence is all on one side and thd verdict 
be contrary to such evidence, a new trial will of course 
be granted. Although such cases are comparatively 
rare, they do sometimes occur. The ordinary discre¬ 
tion of the court is then tantamount to a positive duty. 
It has no alternative but to submit the issue to another 
jury. The error and the injustice of the verdict be¬ 
ing manifest, the course to be pursued is plain. It is 
one of the few instances where the discretionary power 
to be exercised by the court is wholly free fropi doubt 
or embarrassment; and this, whether the power be 
exercised by the court of original jurisdiction or by 
the appellate court.” 

Graham and Waterman, New Trials, vol. 3. page 
1311. I || 

“If, however, there is no conflict in the evidence, 
then its sufficiency is no longer a question of fact, but 
becomes a question of law to be determined by the 
court and needs not the intervention of a juijy.” 

Halpin vs. R. R., 8 Jones and Sp., 175. 

“We are reluctant to disturb the finding ol a jury 
unless it appears to be clearly wrong, but jvhen it 
does, we do not hesitate to send the case to another 
jury. We will not lightly disturb their findihg, and 
we make all allowances and presumptions in favor of 
the verdict, but when it appears to us that the jury 
have wholly disregarded the evidence, a j verdict 
should not stand.” 

Blake vs. McMullen. 91 Ill.. 32. 

“Where there is a conflict in the testimony on any 
question of fact, this court will not ordinarily disturb 
the finding of the court or the verdict of the jury on 
that point. 

“But where, as in this case, the testimony is all one 
way upon any one point essential to sustain judgment, 
and the court below has bv anv means overlooked it, 

V ft. l 

and found contrarv to the evidence, we feel called 

ft/ ' | 

upon to grant a new trial.” 

Sawyer, J.. in T.vlc vs. Rollins. 25 Calif., 437. 
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“It is the well-settled rule of this court not to dis¬ 
turb the findings of the court or jury upon a question 
of fact concerning which the evidence was conflict¬ 
ing and where there was evidence fairly tending to 
support the verdict. 

“The fact remains, however, that human testimony 
is the ultimate means of proof on which verdicts must 
rest. Without it circumstantial evidence cannot be 
adduced, and if disputed, the genuineness and au¬ 
thenticity of documentary proof must be established 
by it. 

4 / § # 

“When, therefore, there is clear and convincing 
proof of a fact, and yet the court has found the con- 
trarv, without anv evidence fairlv tending that wav 
though against the party having the burden of proof, 
the finding ought not to stand, especially when, as in 
this case, the witnesses were numerous, their testi¬ 
mony in all essential respects harmonious, and no 
attempt was made to impeach their character or to re¬ 
fute their statements by opposing evidence.” 

Stringer vs. Ins. Co., 82 Ind.. 100. 


In New Jersey, likewise, it is laid down that, while the 
jury are the judges of the weight of evidence, they have no 
right to disregard competent evidence that is unimpeached. 


Mill Co. vs. Mills, 26 N. J. Law, 60. 


The same doctrine prevails in Nebraska. 

“This is not a case of conflicting testimony; there¬ 
fore the well-established rule in this State, that a ver¬ 
dict upon conflicting testimony will not be molested, 
can have no application. There was. it seems, a total 
absence of negative proof on the part of the defend¬ 
ants in error, and therefore the verdict in their favor 
cannot stand.” 

Hammond vs. Jewett., 22 Neb., 363. 


So are: 

Bowen vs. Cook. 14 Ark., 202. 
Hicks vs. Maners, 19 Ark.. 701. 
Rankin vs. Thompson, 7 Col., 381. 
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In Texas the rule is stated in a case almost exactly iden¬ 
tical with the present: 

“All of the allegations of the petition ate fully 
and clearly proved by the testimony submitted to the 
jury on behalf of the plaintiff. 

“This was done, it is true, almost entirely bv the 
unsupported testimony of the plaintiff himstelf; but 
there was no conflicting or contradictory evidence on 
behalf of the defendant to rebut anything testified 
to by him. nor is there anything apparent in the rec¬ 
ord from which we can say that the jury were au¬ 
thorized to disbelieve his statements and discard his 
evidence. ! 

* * * * * i pc 

“From the fact that the jury returned a verdict 
directly contrary to the uncontradicted testimony of 
the plaintiff, and that the court refused to set! t aside, 
it seems altogether probable that the court, as well as 
the jury, regarded him as unworthy of belief jla a case 
in which he was directly interested, either from their 
knowledge of his character for truth and veracity or 
a like knowledge as to the extravagant and unreason¬ 
able nature of the charges made by him for the work 
and labor for which his suit was instituted! If so, 
such facts should have been presented as ta justify 
and support their conclusion, not only that tile appel¬ 
lant might have had the opportunity to meet ind con¬ 
tradict them, if in his power, but also that this court 
might see that the court below was correct in its 
action. 

“So long as parties are permitted by law to testify 
in cases in which they are interested, and they are 
neither discredited nor contradicted, we see nd ground 
for a total disregard of their testimony nldre than 
that of any other witness.” j| I 

McAfee vs. Robertson, 41 Texas, 355. 

Even the fact that there are suspicious circumstances 
which might cast doubt upon some of the plaintiffs’ testi¬ 
mony does not entitle the other party to take or to hold the 



24 


verdict of a jury. Thus, in Brown v$. Petersen, 25 App. 

D. C., 359. this court observed: 

“In the third place, the appellant contends that the 
jury might not have believed Petersen’s testimony; 
that they were the sole judges of the facts, and that 
therefore the cause should have been submitted to 
them for their determination; and it is argued that 
there were several suspicious facts about the case which 
the jury should have been allowed to consider, and 
which might have had weight with them. Undoubt- 
edly the case was not above suspicion as to some un¬ 
derstanding between Petersen and Hood; but that un¬ 
derstanding may have been entirely proper and legiti¬ 
mate. and it has long since been well established in 
our law that suspicion is not proof and cannot be 
allowed to take the place of proof. The appellant’s 
contention would require that every case of uncon¬ 
tradicted and unimpeached testimony should be sub¬ 
mitted to a jury, when there is no countervailing tes- 
timonv. But this is not the law. The law is that 
positive testimony uncontradicted, and not inherently 
improbable, is prima facie evidence of the fact which 
it 1 seeks to establish, and the jury is not at liberty 
to disregard it.” 


One reason which causes courts to hesitate to interfere 
with verdicts generally is that juries see the witnesses per¬ 
sonally before them and have an opportunity to observe their 
appearance and demeanor. But in cases where the testi¬ 
mony is by deposition and in a sense documentary, the courts 
do not hesitate to set aside the verdict if the record shows it 
to be erroneous. 

“This court has frequently said that, when the trial 
court saw and heard the witnesses, with the oppor¬ 
tunity of observing them while testifying, this court 
would attach much weight to the finding of the trial 
court, and would not reverse upon mere questions of 
fact, unless such finding was palpably erroneous. 
But in cases where, as in the one at bar, the evidence 
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is in the form of depositions, the reason of the rule 
fails. This court, having the same facility of deter¬ 
mining the truth or falsity of the testimony, must 
determine from the record the questions of| fact as 
shall seem just and right." 

Baker rs. Roekahrand, 118 111., 365. j 

i 

j 

The plaintiffs therefore submit that, if at the dose of this 
case they had requested the court to instruct a veijdict for 
them, they would have been entitled to such a directed ver¬ 
dict. They wish, however, to suggest to the court! that it 
does not require such conclusive evidence to set aside a verdict 
and grant a new trial as is required upon motion f|or a di¬ 
rected verdict. This court has said: 

“It has sometimes been said, and the statement is 
not an unfair inference from certain general expres¬ 
sions in some of the cases, that, whenever the trial 
court would set aside the verdict of the jury, when ren¬ 
dered, it may in advance direct a verdict to the con¬ 
trary. But this undoubtedly states the ijule too 
broadly. For it is not only the right, but often the 
duty, of a trial court, in the interests of justice, to 
vacate a verdict, when the court is satisfied that the 
preponderance of evidence is against the verdict and 
its action in such regard is a matter of sound discre¬ 
tion, not to be revised on the appeal by a pwely ap¬ 
pellate tribunal. And yet, though the trial court 
may, and often should, set aside a verdict on the 
ground of the preponderance of evident being 
against it, and again remit the issue to a jury,lit is not 
for that reason authorized in the first instance to di¬ 
rect a verdict for the party in whose favor it regards 
the evidence as preponderating. Where there is tes¬ 
timony of a substantial character to go to the jury, it 
is always for the jury to determine the question of the 
preponderance of the evidence, subject to the Revisory 
power of the court to order a retrial.” 

Warthen vs. Hammond, 5 App. D. C., 173. 

4w 
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The absence of an exception upon this point is immaterial 
to the right and duty of the appellate court to review the 
record and rectify the error. The plaintiffs did not ask for 
a directed verdict, because, as may be inferred from the sub¬ 
sequent action of the trial court, such a direction would 
have been refused, and for the better reason that the right 
to a new trial in case of an adverse verdict would remain to 
them, as is understood to be established bv the authorities 

4 / 

just cited. 

An exception to the order denying a new trial was unneces¬ 
sary, because all the evidence is embodied in the record and 
the error is apparent on the face of the record. Exceptions 
are requisite only to bring into the record matters which 
otherwise would not appear, and an exception is never neces¬ 
sary to raise a point which appears upon inspection of the 
transcript. 

Allen vs. Bank. 120 U. S., 20. 

Clinton vs. R. R. Co., 122 U. S., 474. 

Nalle vs. Oyster. 230 U. S.. 165. 

% 

Here the motion for a new trial was not addressed to the 
discretion of the court, but was an application for a legal 
right to which the plaintiffs were entitled upon the whole 
evidence. That evidence being incorporated into the record, 
the question as to this right appears upon examination, and 
the error in denying a new trial is evident upon comparing 
the order to that effect with the matter with reference to 
which the order was taken. 

In criminal cases reversal upon points not made the sub¬ 
ject of exceptions is in accordance with settled practice. In 
a case of such importance as the present, the error being clear 
and clearly shown by the record, it is submitted that, even if 
an exception were clearly presented by law, the inadvertence 
of counsel should not be permitted to prejudice the rights 
of the plaintiffs. 
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II. 

j 

The court erred in not rendering judgment for the plain¬ 
tiffs upon their demurrers to pleas in abatement puis darrein 
continuance filed by the defendants on November IS. 1918 
(pp. 11,12, 13,19). 

The contents of these pleas and the matters antecedent 
(hereto will hereafter be stated, and it will be shown that the 
pleas are bad both in substance and in form. The plaintiffs 
demurred to them and the demurrers were sustained, wherebv 

Ad 

the court held the pleas bad. But the defendants were given 
leave to plead over, and so obtained a trial on the imerits. 
The granting of such leave was reversible error, since upon 
the sustaining of their demurrers the plaintiffs were Entitled 
to a peremptory judgment. Such is the absolutely harmoni¬ 
ous ruling of all the authorities upon the point. 

Upon demurrer sustained to an ordinary plea in abatement 
the defendant is entitled to a judgment respondeat ouster. 
Upon demurrer sustained to an ordinary plea puis darrein 
continuance, the court may possibly, in its discretion, give 
leave to plead over, but it is clear that the further pleading 
must be of other matter arising since the last continuance, 
and not of matter originally pleaded, because that is effectu¬ 
ally and definitely abandoned by a plea puis darrein. '' 
Kimball vs. Huntington, 10 Wendell, 6791. j 
Spofford vs. Woodruff, 2 McLean, 191. 

Den vs. Sanderson. 3 Harrington, 426. 

Sadler vs. Fisger, 3 Ala., 200/ j 

1 Chitty PL, 659 (11th Am. ed. ). j 

In Wallace vs. McCownell, 13 Pet.. 136. 152. decided in 
1839. the Supreme Court of the United States said: 

“It is laid down in Bacon's Abridgment (|6 Bae. 
Abr. bv Givillin, 377) that is, after a plea in bar. the 
defendant pleads a plea puis darrein continuance. 


i 



The absence of an exception upon this point is immaterial 
to the right ami duty of the appellate court to review the 
record and rectify the error. The plaintiffs did not ask for 
a directed verdict, because, as may be inferred from the sub¬ 
sequent action of the trial court, such a direction would 
have been refused, and for the better reason that the right 
to a new trial in case of an adverse verdict would remain to 
them, as is understood to be established by the authorities 
just cited. j 

An exception to the order denying a new tml was unneces- 
sarv. because all the evidence is embodied indhe record and 
the error is apparent on the face of the record. Exceptions 
are requisite only to bring into the record/ matters which 
otherwise would not appear, and an exception is never neces¬ 
sary to raise a point which appears upon i/nspection of the 
transcript. 

Allen vs. Bank. 120 U. S., 20. / 

Clinton vs. R. R. Co., 122 U. S., 47 1 

'Salle vs. Oyster, 230 U. S., 165. 

% 

Here the motion for a new trial was not addressed to the 
discretion of the court, but was an application for a legal 
right to which the plaintiffs were entitled upon the whole 
evidence. That evidence being incorporated into the record, 
the question as to this right appears upon examination, and 
the error in denying a new trial is evident upon comparing 
the order to that effect with the matter with reference to 
which the order was taken. 

In criminal cases reversal upon points not made the sub¬ 
ject of exceptions is in accordance with settled practice. In 
a case of such importance as the present, the error being clear 
and clearly shown bv the record, it is submitted that, even if 
an exception were clearly presented by law, the inadvertence 
of counsel should not be permitted to prejudice the rights 
of the plaintiffs. 
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II. 

The court erred in not rendering judgment for the plain¬ 
tiffs upon their demurrers to pleas in abatement pni# darrein 
continuance filed by the defendants on November 18. 1918 
(pp. 11. 12, 13, 19)*. j 

The contents of these pleas and the matters antecedent 
thereto will hereafter be stated, and it will be shown that the 
pleas are bad both in substance and in form. The plaintiffs 
demurred to them and the demurrers were sustained, wherebv 

/ i * 

the court held the pleas bad. But the defendants were given 
leave to plead over, and so obtained a trial on the merits. 
The granting of such leave was reversible error, since upon 
the sustaining of their demurrers the plaintiffs were Entitled 
to a peremptory judgment. Such is the absolutely harmoni¬ 
ous ruling of all the authorities upon the point. 

Upon demurrer sustained to an ordinary plea in abatement 
the defendant is entitled to a judgment respondeat' ouster. 
Upon demurrer sustained to an ordinary plea puis darrein 
continuance, the court may possibly, in its discretion, give 
leave to plead over, but it is clear that the further pleading- 
must be of other matter arising since the last continuance, 

I 

and not of matter originally pleaded, because that is effectu¬ 
ally and definitely abandoned by a plea puis darrein. 

Kimball vs. Huntington, 10 Wendell, 6791. 

Spofford vs. Woodruff, 2 McLean, 191. j 
Den vs. Sanderson, 3 Harrington, 426. 

Sadler vs. Fisger, 3 Ala., 200.• 

1 Chitty PL, 659 (11th Am. ed.). 

| 

In Wallace vs. McCownell, 13 Pet., 136, 152, decided in 
1839, the Supreme Court of the United States said: 

“It is laid down in Bacon's Abridgment (6 Bac. 
Abr. by Givillin, 377) that is, after a plea in tar, the 
defendant pleads a plea puis darrein continuance, 
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this is a waiver of his bar. and no advantage shall be 
taken of anything in the bar. And it is added that it 
seems dangerous to plead any matter puis darrein 
continuance unless you be well advised, because if 
that matter be determined against you. it is a confes¬ 
sion of the matter in issue." 

And it is elementary that if a plea in abatement be pleaded 
puis darrein and be held bad on demurrer, the defendant 
cannot be permitted to plead over, but judgment must go for 
the plaintiff. 

In a case going from this District to the Supreme Court 
of the United States the defendants had pleaded a bad plea 
in abatement puis darrein, and upon demurrer thereto judg¬ 
ment quod recuperet had been rendered. In affirming this 
judgment it was said by Story, J.: 

‘"This point is completely settled by authority. If 
matter in abatement lie pleaded puis darrein continu¬ 
ance, the judgment, if against the defendant, is per¬ 
emptory as well on demurrer as on trial.” 

Renner vs. Marshall. 1 Whtn.. 215. 

The extent and unanimity of the authority referred to may 
be perceived from these citations: 

1 Chitty PI. 658 (11th Am. ed.). 

Gilbert's Common Pleas, 105. 

Beaton vs. Forest, Alevn, 66. 

Hutchinson vs. Brock. 11 Mass.. 124. 

Culver vs. Barnes. 14 Wend., 161. 

Turner vs. Carter, 1 Had (Tenn.), 520. 


The case last cited was decided in 1858. In Ilarkness vs. 
Harkness, 5 Hill. 213 (1843), the plea seems to have been 
good in substance, but the formal conclusion was not tech¬ 
nically accurate, and as it was a plea in abatement this in¬ 
formality made it bad, and as it was pleaded puis darrein, 
the technical insufficiency necessitated judgment for the 
plaintiff. 
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McKean vs. Parker. 51 Me.. 292 (1864). follows Renner vs. 
Marshall, and applies the rule therein laid down. 

In the present case the defendants, advisedly it ijs to be 
presumed, and at any rate deliberately, abandoned th^ir plea 
of not guilty for the sake of experimenting with a new de¬ 
fense. which was at best an attempt to evade a trial of the 
merits upon a purely teechnical and utterly unmeritorious 
point, namely, the fact that some of their self-constitgted co¬ 
defendants had died in the course of the cause. This sub¬ 
stituted defense being held no defense at all. the defendants 
were permitted to go back to the very ground which they 
had voluntarily abandoned and to plead anew the satne gen¬ 
eral issue which they had waived by their plea puis darrein. 

Unless this court is prepared upon this the plaintiffs’ ap¬ 
peal to reverse the judgment of the trial court upon the de¬ 
murrer decided in their favor and to hold that the facts 
pleaded in abatement by the defendants were sufficient to 
prevent a trial on the merits, it must be held that the court 
below erred in not giving peremptory judgment for tfje plain¬ 
tiffs upon the plea puis darrein. 

It is, therefore, necessary to invite the consideration of the 
court to the merits of the plea in abatement pleaded puis 
darrein, and that consideration is desirable for the! further 
reason that it will disclose an additional error committed to 
the prejudice of the plaintiffs. 

III. | 

The pleas in abatement puis darrein continuance were bad 
both in substance and in form. 

The original defendants. Chery and Moran, shortly after 
the institution of these suits in 1899. appeared by Davidge 
and Davidge as their attorneys and pleaded the general issue 
in both causes. On these pleas issue was joined land the 
cases were calendared for trial. 
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Chery has since died, and his death was suggested in 1006. 
Moran is still living. 

On June 25, 1900, both of these causes being then still at 
issue and awaiting trial, there appeared in both causes, by 
Messrs. Davidge and Davidge, nine persons previously un¬ 
known in the litigation, who asserted that they were the own¬ 
ers of the premises sued for and lessors of the original de¬ 
fendants: wherefore thev moved that thev be admitted to de- 

' 4 / %J 

fend instead of the said defendants. Upon consent of coun¬ 
sel for the plaintiffs this motion was granted, and by an order 
of court entered on the day last stated it was “considered 
that the above-named persons/' those applying as aforesaid, 
“are substituted and made parties defendant in each of the 
above cases.” 

The nirie persons so moving and so admitted to be defend¬ 
ants were Mary J. Welch, Clarence Beall, Marion Hyatt, 
Helen Houston, Alpheus Middleton, Jesse Middleton, Wil¬ 
liam A. Shreve, Margaret Halpin, and George H. Culver. 

In the Lee case, No. 43147, the substituted defendants did 
not plead anew to the declaration, but stood upon the general 
issue pleaded by the original defendants. 

In the Lynch case, No. 43540, the declaration having been 
amended in May, 1906, the substituted defendants pleaded 
the general issue to the amended declaration. 

The two causes being consolidated for trial, thev were tried 
together in May of 1906, on the issues made as just stated. 

At this trial the plaintiffs obtained a verdict for posses¬ 
sion of the premises and for mesne profits to the amount of 
about $27,000. On this verdict was entered a judgment, 
which was reversed in 1907 and the causes remanded for a 
new trial. 

Welch vs. Lynch, 30 App. D. C., 122. 

On May 5, 1916, the two causes still standing for new 
trial upon the mandate of the Court of Appeals, counsel for 
the defendants appeared in each case and suggested that four 
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of the substituted defendants had died at various times, 
namely: Alpheus Middleton, on June 13, 1908; Helen 
Houston, on March 14, 1913; Jesse Middleton, on Jjuly 17, 
1913, and William A. Shreve, on March 19, 1915 (pp. 4, 
30). 

It will be observed that in each of these cases the de&th had 
occurred more than one year before the date of the sugges¬ 
tion. 

The suggestion being made at the April term, no action to 
secure the appearance of new parties in place of tljose de¬ 
ceased could be taken by the plaintiffs until after the com¬ 
mencement of the October term. Code, sec. '236. At the 
next term, in December of 1916, the plaintiffs caused sum¬ 
monses to be issued to the heirs and personal representatives 
of the deceased defendants, by which writs such successors in 
title were required to appear and be made parties defendant 
in the places of their ancestors. These subpoenas were served 
upon 

Marion Hyatt, as heir and next of kin to Jesse Middleton. 

Frank D. Middleton, as heir and next of kin to Jesge Mid- 
dleton and Alpheus Middleton. | 

Claude B. Brown, as administrator of Jesse Middleton. 

The writs issued against the other representatives \\’ere re¬ 
turned not to be found, that is to say, those against 

Buchanan Houston, heir and next of kin to Jesse Middle- 
ton. 

j 

Marion Houston Smith, heir and next of kin to Je^se Mid¬ 
dleton and Helen Houston. 

i 

Subpoenas were issued at the same time against (he un¬ 
known heirs of Win. A. Shreve, Jesse Middleton, Alpheus 
Middleton, and Helen Houston (pp. 5, 37) ; but.updn these 
there were no returns. 

Upon the return of the writs, and in January of 1917, 
Frank D. Middleton and Marion Hyatt filed motions to 
quash the service had upon them, showing for cause jthat in 
each case the service was not made within one year from the 


date of the ancestor's death, such being the limitation as¬ 
sumed to he lixed by Code, sec. 230 (pp. 7, 8, 38). 

At the same time Claude B. Brown pleaded in abatement 
that the service upon him was not had within six months 
after the issue to him of letters of administration (pp. 8, 39). 

In July of 1917, by Covington, C. J., these motions to 
quash the service of process were sustained, the Chief Justice 
in an opinion filed by him holding that, although it did not 
appear arid was not alleged that the plaintiffs had any knowl¬ 
edge of the deaths before the date of the suggestion, the one 
vear allowed bv the Code to substitute heirs ran from the 

4. 

date of death and not from that of the suggestion (p. 41). 

To this ruling an exception was duly reserved by the 
plaintiffs and was embodied in bills duly signed and filed in 
the causes (pp. 10, 43). 

At the same time the plea in abatement of Claude B. 
Brown was held bad on demurrer duly taken thereto, the 
ground assigned for this ruling being that the plea was de¬ 
fective in form. 

With respect to those successors in interest of deceased de¬ 
fendants who were returned not to be found, the plaintiffs 
have taken no further action, being in that regard restrained 
bv two inhibitorv considerations. 

Under the ruling of the Chief Justice, service by publica¬ 
tion upon these non-residents would be equally out of time 
with the service actually had upon those found and would be 
equally a vain and fruitless endeavor; and 

By the Code, sec. 236, service by publication can be made 
only in those "cases in which proceeding by publication is 
authorized by this Code”; and publication is not authorized 
and can not be effectively made in cases of ejectment. 

Steffan vs. Zeust, 1U App. I>. C.,260. 

On November 18, 1918, counsel for defendants suggested 
the death of another of the substituted defendants, George 
H. Culver, who is stated to have died on February 21, 1916. 


This date of death, it will be observed, is more th^n two 
and half years before the date of the suggestion. Itjis also 
previous to the proceedings just recited as commencing in 
Mav of 1916, when the deaths of other substituted defend- 
ants were suggested. For reasons just suggested the plaintiffs 
took no action upon this paper. 

Also on November 18, 1918, were filed on behalf; of de¬ 
fendants two pleas, one of which is entitled a “Plea in Abate¬ 
ment After Last Continuance/ 7 and purports to be pleaded 
by Marv J. Welch, Clarence Beall, Marion Hvatt and Mar- 
garet Halpin, who are the survivors of the defendants orig¬ 
inally substituted; and the other of which pleas, although 
untitled, is of the same form and effect, and purport^ to be 
pleaded by Claude B. Brown, administrator of Jesse Middle- 
ton, deceased, who was one of the defendants originally sub¬ 
stituted, and who has since died, his death having been sug¬ 
gested in May of 1916, as has been stated. 

To both these pleas the plaintiffs demurred upon grounds 
and for considerations to be now stated, these being the pleas 
held bad bv the court, as before mentioned. 

It will, we believe, conduce to facility of argument to con¬ 
sider here only the plea of the four defendants. Whkt is to 
be said with reference to that plea will apply, with slight 
qualifications, to that pleaded by Brown, administrator. 

The joint plea is pleaded by four of the substituted de¬ 
fendants. Marv J. Welch. Clarence Beall. Marion Hvaitt, and 

' v ■ v I ' 

Margaret Halpin, who. according to their statement, are the 
survivors of the original nine persons admitted in 1900 to de¬ 
fend in place of Chery and Moran. 

The plea alleges the deaths, and the several dates thereof, 
of the four defendants whose deaths were suggested in May 
of 1916, and of Culver, whose death was suggested on Novem¬ 
ber 18, 1918. It professes to name the heirs and next of 
kin of the deceased persons. 

The plea than avers that no proper representative of any 
ow 

j 
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of the deceased defendants was made a party within one year 
from the date of death. 

Whereupon it is concluded: 

1st. That the action has abated as to each of the deceased 
defendants; and 

‘2nd. That “by reason of said statement the said action is 
also abated as to these defendants,” that is, those surviving 
and now pleading. 

To this plea the plaintiffs demur upon several grounds. 

The first of these grounds is that the plea does not show an 
abatement of the action as to the surviving defendants who 
plead the plea. 

1. It will be observed that the conclusions drawn by the 
plea assume as settled that the action is irretrievably abated 
as to the heirs and personal representatives of the deceased 
defendants. For this proposition reliance will, of course, be 
had upon the action of Chief Justice Covington upon the 
service had by the plaintiffs on the successors of those dece¬ 
dents and upon his opinion holding that it was impossible to 
revive the suit against such successors, because before the fact 
of death became known to the plaintiffs the decedent had in 
each instant been dead for more than a vear. 

V 

It is now too late to institute effectively a new action for 

the recovery of this property, such an action being obviously 

barred by the pendency of the present actions for more than 

nineteen vears. To hold these actions abated would defi- 
% 

nitively bar the plaintiffs. 

A plea in abatement is a plea which does not deny the 
plaintiffs’ right to recover, but undertakes to defeat that right 
upon grounds of technical character which are quite irrele¬ 
vant to the merits of the controversy. Such pleas are for this 
reason deservedly characterized as odious in law. 

V 


And such a plea is the present. The plaintiffs are ppssibly 
entitled to the property, and one jury has found them so. 
The defendants bv this plea propose to defeat the plaintiffs’ 
title to property worth more than $100,000 to evade a further 
trial of the merits, and to deprive the plaintiffs of the new 
trial awarded them by the Court of Appeals. And this is 
to be accomplished, not merely by taking advantage of a 
barren technicality, but actually by taking advantage of a 
situation which the defendants themselves created, fori which 

i 

they alone are responsible, and which the defendants could 
not, by any vigilance or endeavor, have prevented pr rem¬ 
edied. 

The only reason why it became impossible—if it did be¬ 
come impossible—to continue the prosecution of these! causes 
against the successors in interest of the deceased defendants is 
that the defendants themselves chose to delay announcing 
the deaths of the decedents until—according to the ruiling of 
the court—it was impossible for the plaintiffs to substitute 
the heirs. It is this delay of their own upon which the de¬ 
fendants rely to defeat the plaintiffs’ right to a trial of then- 

title. ' | 

In such a case a court will be. if necessary, astute to pre¬ 
vent a party from availing himself of his own laches. 

Whether the decision of the late Chief Justice, holding 
that it was then too late to revive the action against the heirs 
of deceased defendants, was correct, and whether the court 
was bound by it in dealing with the subsequent conditions of 
the cause, are questions whereof the consideration may be 
postponed. For the purposes of immediate argument it will 
be assumed that the ruling relied upon was now controlling. 
And we insist that, notwithstanding the assumed abatement 
as to the dead parties, the action is not abated as to the sur¬ 
vivors now pleading. 

IT. The thesis obviously underlying this extraordinary 
plea is that, in an action of ejectment, the plaintiff islbound, 


not only to maintain hi? action against all persons who may 
for any reason choose to assert any interest in the property, 
but also to continue his action against the heirs of any of 
such persons who may <lie pending the suit. 

Not only is it necessary for the plaintiff to litigate his 
claim with any possible number who on their own motion 
become defendants, but he must always be vigilant to ascer¬ 
tain who are the heirs of such volunteers, make them parties, 
and keep them in court; and all this at the peril of defeat 
to a demonstrated title if he should make a single mistake in 
respect of death or heirship among his self-constituted adver¬ 
saries. 

It will be submitted that such doctrine is contrary to prin¬ 
ciple, at variance with the essential nature of ejectment, and 
directly disapproved by the unanimous consensus of author¬ 
ity- 

The present action—to approach the point as a concrete 
question—was instituted against Chery and Moran, who were 
sued as tortfeasors who had unlawfuliv seized and were 
actually occupying the property of the plaintiffs. These 
original defendants were unquestionably the proper persons 
to be sued. It may even be doubted whether the plaintiffs, 
had they known the substituted defendants and the nature 
of their supposed title, could have in the first instance made 
them defendants, the general rule being, in the absence of 
explicit statutory provision, that only the person in actual 
possession can be sued, and that any other person claiming 
title but out of possession is not a proper defendant. 

Of the original defendants, Moran is still living. Whether 
the admission of the substituted defendants in his stead op¬ 
erated to displace him may well be doubted, although the 
question is probably not now material. At all events, if any 
actual liability—as for mesne profits or waste—was at the 
time fixed upon Moran, it could certainly not be discharged, 
nor couldithe plaintiffs be precluded to pursue him, by the 
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mere fact that other persons, whose title and whose solvency 
might be unknown, saw fit to assert a claim and apply for 
opportunity to defend the possession. 

Be this as it may, the present defendants—together with 
those who are dead—were admitted as parties only by grace 
of the statute. Like the real claimant of the lanjd in the 
ancient practice, they come in as supplicants for favor, pray¬ 
ing for leave to defend their title. The plaintiffs! did not 
ask them to come in, and were not concerned whether they 
appeared or left their tenants to maintain the right to the 
possession. 

The defendants being thus admitted upon their own vol¬ 
untary* motion and manifestlv for the sake onlv of protect- 
ing their own interests, it was incumbent upon therp to keep 
themselves in, if they choose still to pursue their own inter¬ 
ests. At any rate, it was no concern of the plaintiffs whether 
these volunteers remain in court or not. the plaintiffs having 
brought their suit against a proper party and one! who an¬ 
swers all their purposes. If the heirs of the deceased claim¬ 
ants prefer not to continue the defense of their alleged title, 
it surely does not behoove the plaintiffs to insist upon their 
doing so. 

It would be a most amazing result if those substituted de¬ 
fendants. by first intruding themselves into the cause and 
then without notice dying, could defeat an action! properly 
brought against competent parties. In an ejectmejnt such a 
consequence would be especially peculiar in view of the fact 
that publication does not lie against non-resident defendants, 
so that, where the heirs of a defendant who dies pending suit 
happen to be without the District, the jurisdiction of the 
court, as to such party and his heirs, is defeated by the death. 

From the proposition contended for on the other side it 
results that if anv of these nine defendants origitialiv sub- 
stituted should, at any time in the perhaps protracfed course 


of the litigation, die leaving a single child resident at Chevy- 
Chase across the Marvland line, the whole action must abate. 

Moreover, there is no limit to the number of substituted 
defendants: The present defendants were originally but 
nine in number, who asserted title to the premises. There 
was. and is now. no reason why the number should not have 
been nine hundred. To obtain admission to the record it is 
not necessary to prove any actual title or interest; it is suf¬ 
ficient merely to assert a claim. And this may be done by 
or on behalf of anv number whom counsel choose to name. 
Shall it be said that if a great multitude of persons choose 
to sav that thev claim the title and so obtain admission to 

•J 

defend the plaintiff is bound to keep in touch with several 
hundred families for the sake of keeping the heirs and execu¬ 
tors of deceased individuals on the record? 

And if the law is as is now contended, the plaintiff in eject¬ 
ment must ascertain the fact of every death among any in¬ 
definite number of strangers, and must suggest that fact 
within one vear. and must identifv the heirs and executors 

1 ' V 

of everv one who dies, whether in this District, or in the 
%> 

United States, or in Australia, and make them parties within 
a year, all at his peril, and at the peril of losing his inherit¬ 
ance if his 1 vigilance be ever in a single instance at fault or 
his information in respect of a single individual be erroneous. 

The argument al> inconvenient i is always legitimate if it 
demonstrates absurd consequences as flowing from the doc¬ 
trine attacked. Here the inconveniences observed amount 
not merely to absurdity but to palpable injustice and to the 
necessary defeat of many meritorious claims. It is there¬ 
fore submitted that this argument is in itself a sufficient an¬ 
swer to the contention made in support of the plea. 

III. Neither the plea nor anything else in the record 
showed that the deceased defendants had any substantial or 
even any real interest in the alleged title upon which the de¬ 
fense is based. 
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The plea does not aver that any of the defendant^ has or 
have or ever had any title, or even any color of title!, to the 
premises. 

The legal proposition requisite to he established in prder to 
sustain the plea is, therefore, that the death of any defend¬ 
ant to an action of ejectment works abatement of thej action, 
without any regard whatever to the extent of the title, or to 
the interest in the property, which was held, or supposed to 
be held, or asserted by the decedent. If a defendant pretend¬ 
ing to be entitled to a one-thousandth part of the jiroperty 
should die pendente life the action abates as to thb whole 
property. 

In the present plea we are not vouchsafed any information 
as to the amount of the interest supposed to be vested in any 
of the defendants, and we do not know how the portion of 
the title asserted on behalf of the dead parties compares with 
that belonging to those living. It may be that all of| the de¬ 
ceased defendants together had only one per cent of the total 
title, and that the survivors, who now would have the action 
abated because of the deaths, hold or claim 99 per e^nt. If 
a thousand defendants had been named, each entitle^ to an 
equal share of the property, and a single one should the. the 
result would, according to the astounding postulate of this 
plea, be the same as if a defendant claiming the greater part 
should die. In either case, if circumstances rendered it im¬ 
possible for the plaintiffs to substitute the heir of |an in¬ 
finitesimal fraction of the fee. their whole action would be 
irretrievable abated. 

More than this, it does not appear that the dead defend¬ 
ants were really entitled to any share of the property at all, 
even assuming that there is a valid or colorable or bona fide 
title anywhere in the group of those named as substituted de¬ 
fendants. We have only the naked assertion that tliege nine 
persons were the owners of the property, unsupported by any 
proof or presumptive assurance of any title in any of them. 
The only evidence on the point was the verdict on the former 
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trial, and that, so far as it goes, shows that none of the de¬ 
fendants lias any plausible pretense of right to the property. 

Now. if the plaintiffs are to he defeated of an opportunity 
to prove their title it ought, at all events, to be upon at least 
a prinui fade showing that the deceased defendants were 
really the parties entitled to contest the title. As the plea 
stands, assuming that it embodies a sound principle of law, 
anybody sued in ejectment might suggest the names of ten 
or a hundred persons as interested in the title, and put the 
plaintiff to the burden, cost and hazard of keeping in court 
the multitudinous progeny of all these superadded defend¬ 
ants. although not one of them had, or was supposed to have, 
the least color of interest in the property. 

Such a course is an obviously possible and in some cases 
an obviously expedient artifice whereby to aggravate the labor 
and expense, and to augment the uncertainties, of an eject¬ 
ment suit. We do not say that it has been done in this case. 
But we do say that if the plea proceeds upon a correct theory, 
there is nothing to prevent an indefinite multiplication of 

defendants bv mere assertion that thev are interested in the 

1 

title, and nothing to prevent an infinite number of pleas in 
abatement, all founded upon the suggestion of deaths which 
are in reality wholly immaterial to the merits of the action. 
And we submit on the present record that, since there is 
nothing to show to what extent the title relied upon by the 
defendants is affected by the deaths pleaded, the plea fails of 
its intended effect, and must be held bad as a showing of 
ground for abatement. 

There are. of course, no presumptions in favor of a plea in 
abatement. If the fact be that the substituted defendants 
had a colorable or a bona fide claim to the premises, and that 
the deceased defendants, or any of them, had a substantial 
interest in such supposed title, those are facts which are re¬ 
quisite to the defense proposed, and should have been af¬ 
firmatively pleaded. As the record stands, it is not incon- 
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sistent with any facts appearing or alleged that some of the 
decedents had no interest in the defense. 


IV. If the substituted defendants were joint tenants the 
action would not abate bv the death of anv of them, less than 
the whole number, but would survive against the survivors. 

' i 

These parties had, when this plea was filed, never dis¬ 
closed the nature of their title. If the verdict had in 1906 
affords any presumption—and it was the only evidence of 
any kind on the subject—none of them had any title at all. 

In their motion for substitution, the proposing defendants 
declared simply that they were “the owners, and as lessors in 
possession of the premises sued for herein.” 

"Whether they were owners in joint tenancy, or a^ tenants 
in common, or in severalty of different portions of the prop¬ 
erty, was not. and never has been, stated. 

At the date of this assertion in 1900. being before enact¬ 
ment of the Code, a conveyance to several persons! without 
words of qualification constituted them joint tenants, with 


the incident of survivorship. It is but reasonable, and 
clearlv warranted bv the state of the law then existing, to 
construe such a statement in a pleading of that date as an 
averment of a joint tenancy. 


At all events, there is no presumption that the 


title of 


these defendants—if they had any title—is as tenants in com¬ 


mon or in severalty. Even a plea in bar could not be so 
construed for the sake of helping out the pleader, the rule 
being omnia contra -proferentem. Still less can any such 
favorable presumption be indulged in favor of a: plea in 
abatement. 

Such a plea, because it is an odious plea and tending and 
intended to defeat justice, must anticipate and negative in 
advance any possible answer. I f the tact be, and if it were 
known to the plaintiffs, that these defendants were joint ten¬ 
ants. the plea in abatement could not leave that fact to be 
supplied by the plaintiffs. Since the negative of joint tenancy 
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and of every other possible mode of tenancy which would 
exclude survivorship, is essential to the abatement relied 
upon, the plea must by positive and express averment exclude 
every such possible state of facts which might prevent abate¬ 
ment. 

Upon this plea, therefore, it must be assumed that the 
nine substituted defendants were, or claimed to be, and 
intended to allege that they were, joint tenants. 

That being so. the action against the defendants could 
not abate b'v the death of any one or more of them, less than 
the whole number, but would properly be prosecuted against 
the survivors, who would succeed to the several interests of 
their deceased associates in title. In that case it would be 
unnecessary and useless for the plaintiffs to revive their suit 
against the heirs of the decedents. As the plaintiffs had 
never been apprised that the defense was based upon a ten- 
ancv in common, thev had not been, and were not. bound to 
call in the heirs of defendants dying. 

V. Other parts of the record establish the fact that the de¬ 
fendants claim as joint tenants. 

In the Lee case. No. 43147, the substituted defendants had, 
when this plea was filed, never pleaded to the merits, but, 
upon being substituted, chose to stand upon the plea of not 
guilty, pleaded as a joint plea by Cherv & Moran. 

In the Lynch case, No. 43540, upon the filing of an 
amended declaration in 1906, the substituted defendants first 
united in a demurrer to that declaration. Afterwards, their 
demurrer being overruled, they pleaded a joint plea of not 
guilty. 

The effect of such joint pleading is to establish the joint 
nature of the title relied upon—so far, at least, as the plead¬ 
ing goes, and until it is shown by evidence that the defend¬ 
ants claim, and are warranted in claiming, by some other 
kind of title. 

It is well established that, upon a joint plea of not guilty, 
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if there be a general verdict against the defendants, all are 
liable jointly, not only to a judgment for the possession, but 
to a judgment for the whole of the mesne profits proved. 
And this joint liability, unless a holding in severalty jof sev¬ 
eral fractions of the premises be shown, is fixed upon each 
of the defendants joining in the plea and therein j found 
guilty, without regard to the extent of his supposed interest 
in the title or to the extent and duration of his shading in 
the profits. 

This is expressly laid down by Grier, .J.. speaking jfor the 
Supreme Court of the United States in Greer vs. M<izes, 24 
How., 268, 277, where the opinion reads: j 


“In the action of ejectment, a plaintiff will! not be 
allowed to join in one suit several and distinct parcels, 
tenements, and tracts of land, in possession of! several 
defendants, each claiming for himself. But lip is not 
bound to bring a separate action against several tres¬ 
passers on his single, separate, and distinct tenement 
or parcel of land. j 

“As to him, they are all trespassers, and he! cannot 
know how they claim, whether jointly or severally; 
or, if severally, how much each one claims; por is it 
necessary to make such proof in order to support his 
action. 

“Each defendant has the right to take defense spe¬ 
cially for such portion of the land as he claims, and 
by doing so he necessarily disclaims any titlp to the 
residue of the land described in the declaration: and. 
if on the trial he succeeds in establishing hi^ title to 
so much of it as he has taken defense for, and i!n show¬ 
ing that he was not in possession of any of! the re¬ 
mainder disclaimed, he will be entitled to a verdict. 
He may also demand a separate trial, and that his 
case be not complicated or impeded by the issues made 
with others, or himself made liable for costs uncon¬ 
nected with his separate litigation. 

“If he pleads nothing but the general issup, and is 
found in possession of any part of the land demanded, 
he is considered as taking defense for thp whole. 
How can he call on the plaintiffs to prove how much 
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he claims, or the jury to find a separate verdict as to 
his separate holding, when he will neither by his 
pleading nor evidence signify how much he claims? 
This was a fact known only to himself, and one with 
which the plaintiff had no concern and the jury no 
knowledge. If a general verdict leaves each one 
liable for all the costs, it is a necessary consequence 
of their own conduct, and no one has a right to com¬ 
plain.” 

So in Jackson vs. Scoville, 5 Wendell. 96, it was said by 
Savage, C. J.: 

“The action of ejectment is an action of trespass, 
and in such actions the defendants may sever: it is 
their right to do so; but how can they sever unless 
each one may enter into the consent rule for himself? 
It may be very important to the defendants to do so; 
thev may have different defenses, though they all 
originate from one common source. * * * 

“The trespasses here are upon distinct premises at 
different times; and, if a recovery should be had 
against all, they would all be liable, though unjustly, 
for the mesne profits of each other.” 

Jackson vs. Hazen. 2 Johnson, 438. was ejectment against 
five defendants, alleging joint ejection. All pleaded jointly 
and jointly entered into the consent rule. At the trial it ap¬ 
peared that three of the defendants were in joint possession 
under one demise of part of the premises, but the other two 
occupied distinct parcels in severalty. Verdict against all 
defendants, subject to the opinion of the court. 

Held, that the plaintiff should have judgment against the 
three defendants holding jointly, but not against the two 
others. 

Spencer, J.: 

“In this view of the case, the defendants Samuel 
and Silas Hazen are entitled to judgment; and I am 
the more induced to this conclusion from considering 
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the situation of the defendants if sued for; mesne 
profits; for. then,, without reference to the periods 
when the defendants severally came into possession, 
and how long each one had occupied, they would all 
be answerable for the longest time that any! one of 
them had been in possession.” 

The general issue admits that the defendant was ; in pos¬ 
session of the land sued for at the institution of the Suit. 
Ulsh vs. Strode, 13 Pa. St., 433. | 

Hill vs. Hill, 43 Pa. St., 521. j 

R. R. Co. vs. Sawyer, 92 Ill.. 377. 

If the defendant desires to disclaim possession of any part 
of the land, or of the whole, he must set forth the facts 
specially. 

Bernard ?;*. Elder. 50 Miss., 336. 

The pleas of the general issue herein by the defendant 
pleaded conclusively show that they hold and claim; jointly, 
and are jointly liable to a judgment for possession of the 
whole property, and each is individually liable for the whole 
of such mesne profits as may appear to have been taken by 
any of the defendants joining in the pleas. 

That being so, the liability survives the death of j any de¬ 
cedent and remains fixed upon the surviving defendants. 

The abatement of the action as to any one or more:of those 
jointly liable does not affect the liability of those remaining, 
and the plaintiffs are entitled to continue their prosecution 
of the living defendants without regard to the release by 
death of those who die. 

VI. Independently of the foregoing considerations, it is 
inconsistent with the nature of the action of ejectmjent that 
it should abate as a whole by the death of one of several de¬ 
fendants. This is so, whether ejectment be regarded as a 
personal or as a mixed or real action. 


46 


Historically and essentially, of course, ejectment is nothing 
more than the ancient and familiar action of trespass quare 
clausum fregit with the modernly superadded incident that 
the successful plaintiff is awarded recovery of the locus in 
quo. 

This is well shown in Perry on Pleading, pp. 93 cf seq., 
and more elaborately in 4 Minor's Institutes. 390 ct seq. 
(copied in Precedents of Pleading, p. 587). 

That the adventitious incident of recovering the land did 
not alter the original character of the action as one of ordi¬ 
nary trespass appears from the fact that, until very recent 
alterations of the law by statute, the damages obtainable in 
ejectment were merely nominal, being limited to compensa¬ 
tion for the trespass involved in the initial entry of the de¬ 
fendant and his ouster of the plaintiff from the land. 1 
Ohitty PI.. 188 (11th Am. ed.). The same conception is 
further embodied in the fact that the action for recovery of 
mesne profits was trespass. 

That the reluctant allowance of a clause in the judgment 
by which the plaintiff was awarded the land did not. in the 
understanding of the courts, convert ejectio firmte into a real 
or mixed action, is apparent when it is considered that the 
term of which recovery was granted was not real property at 
all. but a mere chattel interest. 

Although it is the fashion of recent years to class eject¬ 
ment as a mixed action, that is only the result of superficial 
resemblance, which confuses actions of essentially diverse na¬ 
ture by reason of an accidental similarity between mixed ac¬ 
tions. in which the property was recovered on the strength fit 
the plaintiff's title, and ejectment wherein such recovery 
was granted only because the plaintiff showed a right to tem¬ 
porary possession. 

Mr. Stephen, at page 53, Tyler's edition, denominates 
ejectment "a species of the personal action of trespass’’; and 
in his Appendix, Note 3, p. VI, he says: 
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“Ejectment, however, lias been latterly often 
ranked as a mixed action, because the plaintiff has 
judgment for specific recovery of the term itself as 
well as nominal damages for the ejection. With def¬ 
erence, however, it is conceived that the class of the 
action depends, not on the form of the judgmjent, but 
on the form of the writ and declaration f * * 

Now, it is clear that, in the form of writ and|declara¬ 
tion, an ejectment is no more than a specie^ of the 
action of trespass, and as such it has been most an¬ 
ciently considered. Eject lone firmse ri est que an 
action de trespass en son nature. Fitz Abr., title 
Eject, firm. 2, cited 3 Bl. Com., 200." 

So in Steffan vs. Zeust. 10 App. D. C., 260, in holding that 
publication will not lie against a non-resident defendant in 

ejectment. Alvev, C. J., lays stress upon the personal char¬ 
acter of the action, and observes: 

“An ejectment is a suit in which the defendant is 
considered as a trespasser, a wrong-doer, and which 
wrong and trespass afford the foundation for the ac¬ 
tion. Birch vs. Wright, 1 T. R., 378. Without pos¬ 
session of the defendant, no such wrong has been done 
the plaintiff as will justify an action of ejectment." 

That ejectment is not a real or droitural action 1 appears 
further from the consideration that it does not necessarily 
involve the title, and not at all, save so far as the title bears 
upon the right to present possession. 

The declaration need not, and in the common-lkw form 
does not. allege any title in the plaintiff, but merely that he 
was in possession and was ejected by the defendant. And 
such possession, without even color of title, is all that the 
plaintiff need show at the trial, unless some title is Shown in 
the defendant. 

Allen vs. Rivington, 2 Wms. Saund, 111. 

Christy vs. Scott, 14 How., 282. 

Bradshaw vs. Ashley, 180 U. S., 59. 

Steffan vs. Zeust, 10 App. D. C., 260. 
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Ejectment is, therefore, simply a personal action ex delicto, 
in which! the plaintiff seeks redress against one or more tort¬ 
feasors who have wrongfully disturbed his possession. 

!“An action of ejectment, which from first to last is 
a fictitious remedy, is founded on the principle that 
the tenant in possession is a wrong-doer.” Per Hay- 
ley, J., in Doe vs. Jackson, 2 Dowl. and Ryl., 523. 

And notwithstanding the abolition of fictions bv statute in 
this District the action still remains ejectment, and is not 
something else. 

Hogan vs. Kurtz, 94 U. S'., 773. 

What, then, happens when in an action ex delicto one of 
several defendant dies? 

Simply that the action continues against the survivors. 
No one ever heard of a plea in abatement proceeding upon 
the fact that one of the several defendants in a tort action 
had died! Still less was it ever suggested that the plaintiff 
in such an action was bound to revive his suit against the 
representatives of a deceased defendant. Indeed, at common 
law it was^ impossible to continue the prosecution of a tort¬ 
feasor against his heirs or other successors in interest. And, 
though some modern statutes have authorized that procedure, 
it will not be seriously suggested that those statutes render 
such procedure obligatory. The plaintiff may pursue joint 
tortfeasors jointly or severally, at his election, and may sue 
one or two or all as he chooses. By the same token he may 
abandon his suit against one or as many as he likes. And 
he is certainly not bound to continue it against the repre¬ 
sentatives of those who die. 

Upon the application of these principles to actions in eject¬ 
ment the authorities seem to be unanimous. 

Gree vs. Rolle and Newell, 1 Ld. Ravm., 716 (1701), was 
ejectment against two, who pleaded jointly not guilty. Be¬ 
fore the trial the plaintiff entered a non pros, as to Newell, 
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and proceded to verdict against Rolle. Upon a rule fpr .judg¬ 
ment, counsel for Rolle contended that the plaintiff had dis¬ 
entitled himself to recover— 

“because by his declaration he supposes that! he has 
right only against them jointly, which supposal he 
has falsified by the entry of the retraxit, confessing 
thereby that he has no right at all against Newell. 

“Sed curia contra , as to this last matter, fd>r if an . 
ejectment be brought against two, and issue be joined, 
and then one of them dies, and a venire is awarded 
as to the two defendants, and a verdict against two, 
yet upon the suggestion of the death of one j)f them 
upon the roll, 

“the plaintiff shall have judgment for the whole 
against the other. Av. Jac., 308, 274; 2 Keble, 845; 

“because this action is grounded upon torts, which 
are several in their nature, and one may be found 
guilty and the other acquitted.” 

i 

Rigley vs. Lee et ux., Av. Jac., 356, decided in 1614, was 
ejectment against husband and wife. 

I 

“After verdict for the plaintiff it was moved that 
the husband was dead since the nisi prim and before 
the day in banco. The question was, whether the bill 
should abate in all, or should stand against the 
wife?—And because it is in nature of an action of 
trespass, and the wife is charged for her own fact, it 
was adjudged that the action continued against the 
wife, and judgment should be entered against her 
sole, because the husband was dead.” 

i 

Far vs. Denn, 1 Burrow, 362, in 1757, was ejectment 
brought in the common pleas against Elizabeth Far and Re¬ 
becca Far. Both defendants pleaded, issue was joined, and 
a day given. Upon the calling of the cause the death of Re¬ 
becca Far was suggested, a jury was impanelled, a verdict 
had in favor of the plaintiff. The judgment was bthat all 
further proceedings against Rebecca Far be staved,” and 

Iw \ 
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“that the plaintiff recover his term against the said Elizabeth 

T' J* 

rar. 

Upon writ of error in tlie King’s Bench two errors, be¬ 
sides some of a purely technical character, were assigned and 
argued: 

1. That the judgment was erroneous in that it did not de¬ 
clare that the plaintiff should take nothing against Rebecca 
Far. 

To which Lord Mansfield inquired: 

“Would you have it 'That he shall take nothing 
by the judgment against a dead person?’ ” 

2. That the judgment ought not to have been for more 
than a moiety of the lands demanded. 

Upon which Lord Mansfield observed: 

"If it be wrong to award the recovery of the term 
against the tenant in possession, how would you have 
had it awarded? For it might have been very incon¬ 
venient to award it in moieties.” 

In delivering judgment, Lord Mansfield, after disposing 
of the minor points, declared: 

?The judgment is right enough, and the execution 
must be taken out according to the right and justice 
of what is reallv recovered.” 

Denison, J.: 

r'They might be joint tenants, and then 'tis strictly 
right. But, if not, the plaintiff recovers his term, and 
he .must take care not to take out execution for more 
than he has a right to recover.” 

Where several defendants make a joint defense for the 
whole land demanded, and one of them dies, execution may 
be given of the whole, because the whole interest comes by 
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survivorship to the others, and the plaintiff still has persons 
before the court to defend the whole. But where ^aeh of 
the defendants makes a defense for part only, on the death 
of any one of them, the plaintiff cannot recover the part in 
the possession of the decedent. 

Adams on Ejectment, 300, citing Gilberton, Eject¬ 
ment, 98. 

Warvelle on Ejectment, p. 110. 

I 

Where there are several defendants, and one of thjem dies 
at any time before judgment, the lessor may proceed against 
the survivors upon suggesting the death of the defendant 
upon the plea roll: the suggestion need not also be jentered 
on the nisi prius roll; for it is sufficient if there appear to the 
judge what he is to try and between whom; nor rieed the 
judgment say quod qv^erens nil capiat per breve against the 
dead defendant. j 

“If one of several defendants die before verdict, it 
is the better way to suggest his death on thej roll be¬ 
fore the trial and to award a venire to try the is-ue 
against the surviving defendants; although where in 
such case the venire was awarded against afl, upon 
suggesting the death of one upon the roll after ver¬ 
dict the plaintiff had judgment for the whole against 
the others.” 

Adams on Ejectment, 332 (p. 397, 4jth Am. 
ed.), citing 

Gree vs. Rolle, 2 Ld. Ryam., 716. 

On the death of one of several defendants in an action of 

I • 

ejectment, or in the corresponding statutory action, the cause 
abates as to him, but may be continued against the survivors. 
Encvcl. PI. & Pr., vol. 5, p. S37. | 

Citing Jay vs. Stein, 49 Ala., 514. 

Rigley vs. Lee, Cro. Jac., 35G, 




In an action of ejectment on a joint demise to the plain¬ 
tiffs by the defendants,, and on separate demises by each of 
them for an undivided moiety of the same land, it is proper 
to suggest the death of one of the defendants after issue 
joined, and a verdict rendered for the plaintiffs for an undi¬ 
vided share of the tract covered bv the joint demise is not 
ground for arrest of judgment. 

Stevenson vs. Howard. 3 Har. & .T.. 554. 


Johnson vs. Haines. 5 Johnson. 278. decided in 1810, was 
an action of ejectment against five defendants. All pleaded 
jointly and jointly entered into the consent rule. The plain¬ 
tiffs proved title to the premises, but it appeared that the de¬ 
fendants were severally possessed of distinct parts thereof, and 
not jointly. The jury found each defendant guilty as to the 
part occupied by him and not guilty as to the parts occupied 
by other defendants, and assessed several damages against 
each. Held, that the plaintiff was entitled to judgment ac¬ 
cording to this verdict. 

Before the court in banc the objection taken to the verdict 
was that the plaintiff, having declared against the defendants 
jointly, was bound to show a joint occupancy. It was said 

bv Kent. C. J.: 

* 

“The general rule in actions for torts against sev¬ 
eral who join in a plea is that the jury may find some 
guilty of a part, or at one time, and the others guilty 
of another part or at another time, and that in either 
of those cases they may assess several damages. 
Tidd ? s K. B. Prac.. 805. The case of Player vs. 

Warn and Dews, Cro. Car., 54, is to this effect. 
* * * 

‘Torts are joint and several: and on a joint suit and 
issue, one defendant may be found guilty and an¬ 
other acquitted. 

“Considering, then, an action of ejectment in its 
original character as an action of trespass, strictly, 
there would seem to be no doubt but that the plaintiff 
in the present case would be entitled to judgment 
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against all the defendants severally according! to the 
verdict. Though it be now a mixed action, yet the 
same rule may well apply, as in trespass, of finding 
the defendants severally guilty of parts of the tres¬ 
pass, and of finding some guilty and others notiguiltv. 
The plaintiff is not held, as in actions on contracts, to 
maintain a joint charge and prove a joint possession. 

“In Deckrow and Others vs. Jenkins, Cro. Car., 
178, (1630), the ejectment was against four defend¬ 
ants, and three were found guilty as to part, and not 
guilty as to the residue, and the fourth was found 
not guilty generally; and this on error was held to be 
a good finding, and the judgment in pursuance of the 
verdict was affirmed. * * * 

“To dismiss the plaintiff, and turn him round to a 
separate ejectment against each defendant would be 
nothing but vexation to all parties: it would bp appl 
ing to torts the rule applicable only to contracts, that 
if you declare for a joint possession, you must show 
one/’ 

A lessor who, upon his tenants being sued in ejectment, 
makes defense thereby constitutes himself a tortfeasor jointly 
with the tenant. 

Abeel vs. Van Gelden. 26 X. Y.. 513. 

I 

VII. If, now, ejectment be deemed a mixed action, the 
same principle obtains, and the authorities are equally per¬ 
suasive to the effect that the suit may be continued against 
surviving defendants. 

People vs. Circuit Judge. 40 Michigan. 351. decided in 
1879, bv a court of which Coolev. .1.. was a member, con- 
tains the most lucid and complete statement of the 1 law ap¬ 
plicable to this point arising in ejectment considered as a 
mixed action. The action was brought against three defend¬ 
ants; one of them died pending suit: the plaintiff desired to 
revive against the heirs of the decedent, and brought manda¬ 
mus to oblige the judge to permit the revival. It was held 
that the local statute did not warrant this procedure, but that 
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the action continued against the surviving defendants. And 
it was said bv Graves, J.: 

v 7 

‘‘Bv the common law the death of a defendant in a 
real action causes an abatement. The doctrine is 
that, on the occurrence of the death, the right de¬ 
scends to the heir, and a new cause of action springs 
up, which changes the condition of the cause. 
Mackers Heirs vs. Thomas, 7 Wheaton, 530; Green 
vs. Watkins, 6 Whtn., 260; Alley vs. Hubbard. 10 
Pick., 243; Anonymous, 1 Haywood (N. C.), 500; 
Holmes vs. Holmes, 2 Pick.. 23. 

“In the last case the Supreme Court of Massachu¬ 
setts allowed the demandant in a writ of right to sug¬ 
gest the death of one of several defendants and prose¬ 
cute the ease against the survivors. 

“We have no statute going further. There is no 
provision for continuing ejectment by bringing in 
representatives of a deceased defendant, and the ex¬ 
ception seems not to have been accidental. 

“In Holmes vs. Holmes, supra, the defendant's 
counsel contended, in opposition to the prosecution 
of the suit against the survivors, that, if it was neces¬ 
sary at first to bring in all the tenants, the necessity 
continued, and hence the demandant ought not to be 
permitted to go on against the survivors. But the 
court dismissed the argument, and ruled that it was 
proper to proceed against the survivors alone. What 
was thus permitted by the court in Massachusetts is 
expressly authorized by our statute. But the effect 
upon his share of the case of the death of one of sev¬ 
eral defendants in ejectment is left as at common law. 

“In a real action against the tenants as joint dis¬ 
seisors, on the death of one of the tenants, the de¬ 
mandant may prosecute against the survivor, for the 
same seisin and disseisin are in issue between the par¬ 
ties on the record." 

Thomas vs. Smith, 2 Mass., 480; quoted and fol¬ 
lowed in 

i Holmes vs. Holmes, 2 Pick., 23 (1823). 


How the heirs of deceased defendants would be aiffeeted 
by a judgment in favor of the plaintiffs is a question!which 
does not arise in the present state of the record. 

So far as possession of the premises is concerned, a judg¬ 
ment for-the plaintiffs would unquestionably entitle them to 
recover against anybody in present actual occupation. This 
results from the fact that the original defendants were in 
actual occupation when the suit was instituted. Noj' subse¬ 
quent transfer of possession would affect the subjection of 
the property to the event of the action, all persons ,taking 
pendente lite being bound by the judgment, and this prin¬ 
ciple applies as well to persons asserting title as to others. 

Whether the heirs of the deceased claimants, not being 
made parties, would be concluded by a judgment against the 
surviving defendants, so that they could not renew the liti- 
gation against the plaintiffs put into possession, is a question 
which does not call for decision until those heirs shall under¬ 
take to assert the title which at present they decline! to liti¬ 
gate. | 

The right of the plaintiffs to mesne profits, as against 
claimants not brought before the court, does not affect the 
question. The authorities herein cited establish that 'the lia¬ 
bility of defendants in ejectment is that of joint tortfeasors 
who are jointly and severally responsible for all the damages 
done by any of them to the plaintiff. Each of the sur¬ 
viving defendants is liable for the sum total of rents col¬ 
lected during the exclusion of plaintiffs from their property. 
That this is the rule where several defendants join in plead¬ 
ing the general issue seems to be directly held in 
Greer vs. Mezes, 24 How., 268, supra; 

i 

i 

and to be incidentally assumed in 

Jackson vs. Scoville, 5 Wend., 96, supra. 

Jackson vs. Hazen, 2 Johnson, 438, supra. 



The underlying proposition of law, that the death of one 
or more of several defendants in ejectment abates the action 
as to the survivors, cannot be maintained upon principle, 
whether ejectment be deemed a tort action or a real action, or 
in the face of the authorities herein cited which contemplate 
the action in both aspects. 

VIII. A plea in abatement is one which, without question¬ 
ing the right of the plaintiff to recover, seeks to delay his re¬ 
covery by showing some matter wholly foreign to the merits 
of the controversy which renders it improper for him to suc¬ 
ceed in the present action. The defendant who puts forward 
that kind of a plea tacitly admits that he has no meritorious 
defense, and confesses his willingness to defeat the plaintiff’s 
just right by resort to merely formal objections and naked 
technicalities. The present plea, therefore, expresses the de¬ 
sire of the defendants to evade a fair trial of their title, and 
to deprive the plaintiffs of more than $100,000 by virtue of a 
matter of mere form. 

Such defenses have always been the subject of acute judi¬ 
cial odium, and very naturally and very properly, consider¬ 
ing the disregard of right and the antagonism to justice 
which they evince. Courts have lost no opportunity to mani¬ 
fest their disfavor toward this mode of winning lawsuits. 
And. since the defendant who pleads in abatement seeks to 
avail himself of legal technicalities for the sake of defeating 
justice, such a plea is to be judged with the extremity of 
technical rigor. 

The present is, therefore, a case for the application of every 
possible technical requirement, however antiquated or obso¬ 
lescent. 

“As pleas in abatement do not deny, and yet tend 
to delay the trial of the merits of the action, great ac¬ 
curacy and precision are required in framing them.” 
1 Chitty PL, 458. 
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“Pleas in abatement should be critically exact in 
form; for, being dilatory pleas, they are odious, and 
are not within the statute concerning general de¬ 
murrers, and therefore, defects of form may be taken 
advantage of, though not assigned for special cause.” 

Story’s Pleadings, 46. 

“The utmost strictness is required in pleas in ! abate¬ 
ment. They are dilatory pleas, and looked upon 
with suspicion. They will not be sustained by any 
intendment in their favor. Thus, in Nixon vs. 
Binns, 3 T. R., 185, a plea of misnomer in abatement 
was held bad on special demurrer for concluding with 
a prayer that the bill might be quashed instead of 
praying judgment of the bill. It is not enough that 
matter in abatement is contained in the plea, unless 
it be pleaded in precise technical form; 2 Saunders, 
2096. * * * This is a strict and technical objec¬ 

tion, and would be sustained in a case like this, of a 
suspicious dilatory plea.” 

Havwood vs. Chestnev. 13 Wendell. 495. 

v v 7 / 

It is elementary that, on a general demurrer to a plea in 
abatement, all defects, though merely formal, are available, 
because in such an odious plea, matters of form are matters of 
substance. 

1 Chitty PI. (11th Am. ed.), 664. 

Walden vs. Holman, 2 Ld. Raym., 1015. 

Nowlan vs. Geddes, 1 East., 634. 

■ \ W ' 

“You need never demur specially to a plea in abate¬ 
ment.” 

Lloyd vs. Williams, 2 M. & S., 485. 

Meeting a barrenly technical defense with objections of 
cognate character, but none the less valid for their technical¬ 
ity, we note several fatal defects of form in the plea. 

A. Whether the plea is really one in abatement at all may 
be doubted. 


Sw 
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Tt docs not give the plaintiff a better writ. On the con¬ 
trary. so far from indicating how the action can be main- 
tained in another form, this plea goes to show that the action 
cannot be maintained at all. 

The giving or not giving of a better writ is by some high 
authorities held to be the decisive test to distinguish a plea 
in abatement and a plea in bar. 

Evans vs. Stevens. 4 T. R.. 224. 

Ferguson c#. R. R. Co., G App. D. C., 525 (1895), 
per A Ivey, C. J. 

It is said in the latter of these eases that, if the plea does 
not give the plaintiff a better writ, but shows that he has no 
right to proceed, whether by amendment or otherwise, it is a 
plea in bar and must be pleaded as such. And so is 1 Chitty. 
PL. 44G. 459 (11th Am. ed.). 

R. As a plea to the jurisdiction, the plea is obnoxious to a 
like objection. 

If the facts alleged be material for any purpose, they sig¬ 
nify that the plaintiffs cannot maintain their action in any 
court. 

Every plea to the jurisdiction must name some court in 
which the plaintiff may properly sue. If no such court is 
named, the matter is in bar and must be so pleaded. 

Rea vs. Hayden. 3 Mass.. 24. 

Moreover, as a plea to the jurisdiction, the plea is bad, be¬ 
cause pleaded by attorneys. The employment of an attor¬ 
ney admits the jurisdiction of the court, and an appearance 
bv attorney to contest the jurisdiction is ipso facto a waiver 
of the jurisdictional point. 

Knox vs. Summers, 3 Cr., 49b. 

The same rule is recognized by the same court so lately 
as 1840 in 

Bank vs. Slocomb. 14 Pet., 60, 
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and is laid down in 

1 Chitty PL, 444 (11th Am. Ed.). 

Grant vs. Sondes. 2 W. Bl., 1094. i 

R. R. vs. Keep, 22 Ill.. 9. | 

C. The plea, whether in abatement or to the .jurisdiction, 
is fatally defective for the want of a proper formal com¬ 
mencement and conclusion. 

The commencement is not only informal and unwarranted 
by precedent, but altogether meaningless. It prays judg¬ 
ment whether the defendants named “ought to be compelled 
to answer the summons and declaration in the above-entitled 
cause.” j 

As the defendants were never summoned in the caijse. but 
appeared upon their voluntary motion and as applicants for 
leave to defend, they never have been, and are not now, 
called upon to answer the summons. 

As they had long since adopted the general issue plea of 
the original defendants and gone to trial therein, land as 
there was no new declaration for anvbodv to plead to.; no one 
was requiring or asking them to answer any declaration. 

The plea simply conceives an imaginary condition of a 
fictitious record and undertakes to plead to exigencies which 
do not exist. There is nothing in the present record tq which 
the prayer of judgment is addressed or can be intelligently 
applied. 

The conclusion is even more palpably and more unques¬ 
tionably malapropos: 

i 

“Wherefore, they pray judgment of the summons 
and declaration in the above-entitled cause aind that 
the same may be quashed.” 

This is simply the prescribed form for a plea in abatement 
of the ordinary type, that is, one pleading matter which ren¬ 
ders the writ abatable when pleaded. Stephen lk., 345 
(Tyler’s Ed.). 
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Where, however, the matter pleaded is such as de facto 
abates the writ—and of such matters is the death of a party— 
the fixed form of conclusion is a prayer “whether the court 
will further proceed.” 

The present plea goes upon matter which, if effective to 
any result, ipso facto abates the action, and does not merely 
afford ground upon which the defendants may, in their dis¬ 
cretion, demand that it be abated. Tf the plea has any point 
at all, it is that the deaths alleged have, of their own force, 
caused an abatement, independently of any action taken by 
the defendants and without regard to the wishes of either 
party. And. where the matter pleaded is of this nature, it is 
a fatal solecism to conclude as in a plea setting up facts which 
merely render the writ abatable upon the suggestion and at 
the demand of the defendants. 

“Matters of abatement, in general, only render the 
writ abatable upon plea; but there are others, such as 
the death of the plaintiff or defendant before verdict, 
or judgment by default, that are said to abate it de 
facto —that is, by their own immediate effect, and 
before plea—the only use of the plea in such cases 
being to give the court notice of the -fact. 

“Where the writ is merely abatable, the forms of 
conclusion above given are to be observed; but when 
abated de facto, the conclusion must pray, ‘whether 
the court will further proceed’; for. the writ being 
already and ipso facto abated, it would be improper 
to pray ‘that it may be quashed.’ ” 

Stephen PL, Tyler’s Ed., 349. 

Shipman, 466. 

This error in concluding—if not also that in commenc¬ 
ing—is a defect in substance, which, even if the matter 
pleaded were sufficient for abatement, renders the plea in¬ 
effectual and bad on demurrer. 

There is, of course, a rule of the court below which dis¬ 
poses with the necessity of formal conclusions to pleas gen¬ 
erally. But such general enactments have never been held 
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to extend to dilatory and other disfavored pleas, as tcj which 
the ancient strictness has always, and for very good reasons, 
been steadfastly maintained. As we have seen, tljie pro¬ 
visions of the 27th Elizabeth and the 4th Anne, requiring 
formal objections to be made the subject of special demurrer, 
do not apply to pleas in abatement. And. as also vie have 
seen, in such pleas no defect is merely formal, but all is 
matter of substance. 

The Common Law Procedure act of 1852 contained a pro¬ 
vision similar to that made by the rule above referred to. 
But of this it is said by the learned editor of the last English 
edition of Williams’ Saunders (1871), v. 2. p. 621, tjiat it is 
doubted whether this provision applies to pleas in abatement, 
citing Bullen & Leakes’ Precedents, 387; 1 Chitty Arch.. 252. 
So of the same provision, the same editor observed, |v. 1, p. 
577, note 66: 

“It mav be doubtful whether the enactment of the 

* _ V 

C. L. P. act, 1852, that no formal conclusion shall be 
necessary to any plea, applies to pleas of estoppel. It 
appears that in practice pleas and replications in es¬ 
toppel are still pleaded with a formal com merf cement 
and conclusion.” 

And such, too, is the existing practice in this district, 
there being but little doubt that a plea in estoppel would 
be bad if pleaded without the conventional commencement 
and conclusion. 

With respect to pleas in abatement, the commeiicement 
and the conclusion have always had a peculiar and a para¬ 
mount importance. The books all lay it down that the 
“commencement and the conclusion make the plea! " those 
matters being the distinctive characteristics of such a plea 
which give to it its character and are essential to constitute 
it as a plea in abatement. It is probably safe to say that 
no English-speaking court has ever recognized a plea as one 
in abatement except by these features. 


'‘The commencement and conclusion so far give 
the character of the plea that, if a plea commencing 
and concluding in abatement show matter in bar. it is 
to be considered a plea in abatement and not in bar.” 

1 Chittv PL. 460. 

The conclusion is especially necessary; for that includes 
the prayer for relief, and without the proper prayer for re¬ 
lief the court is powerless to afford any relief at all. As Lord 
Ellenborough once said: 

“If this were the case of a plea in bar, the court 
would give that judgment which, upon the whole of 
the record, appeared to be the proper judgment, 
though not regularly prayed for by the party. 
* 1 * * But. in abatement the court will give no 

other than the proper judgment prayed for by the 
party. * * * And without the defendant prays 

a particular and proper judgment in abatement, the 
court arc not bound to give the proper judgment upon 
the whole record, as they would be in the case of pleas 
in bar.” 

Rex vs. Shakspare, 10 East, 83; cited in Withers 
vs. Green. 9 How., 233. 

And to like effect are 

Illslev vs. Stubbs. 5 Mass.. 280. 

C- • • 

Jenkins vs. Pepoon. 2 Johns. Cas., 312. 

Atwood vs. Davis, 1 B. & Aid., 172. 

“There must not only be an appropriate prayer, but 
the pleader must not blunder in his words when lie 
makes his prayer.” 

Per Cowen. J., in Shaw vs. Dutcher. 19 Wendell, 
216, citing numerous authorities on this point 
and the general subject of the formal strictness 
requisite in pleas in abatement. 

The sufficiency of pleas in abatement must, in courts of 
the United States, be tested by the strict common-law rules 
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in the absence of statute or rules of court affecting tlje com¬ 
mon law. 

U. S. vs. Williams. 1 Dillon. 485. 

i 

i 

j 

So in the State courts: 

Harnev vs. Ins. Co., 37 \V. Va., 272. 

V / / ' 

Parsons vs. Ely, 2 Conn., 377. 

Lyons vs. Raffertv. 30 Minn., 526. 

* v 7 

IX. The plea is not sufficient as a plea puis darrein con¬ 
tinuance. 

The plea avers that the several deaths alleged took place 
since the last pleading in the cause. 

If it did not so aver it would not be a proper plea puis 
darrein continuance. And if the matter pleaded did not in 
fact arise after the last pleading the plea, being pleaded as 
puis darrein, is bad. 

Our demurer to the plea does not admit the truth of any 

I 

averment therein which appears by the record in the cause 
to be untrue. 

The record shows that the last previous pleading jwas the 
plea in abatement of Claude B. Brown, filed on January 12, 
1917 (p. 8). | 

All the deaths now alleged took place, according to the 
plea itself, before this date, the latest occurring in February. 

1916. | 

It will, no doubt, be replied that Brown's plea, pleaded in 

1917. was a several plea of Brown alone, and did npt preju¬ 
dice the right of the other defendants, the four now pleading 
jointly to the exclusion of Brown, to plead puis darrein on 
their own account. And it must be admitted that the last 
pleading, excepting Brown’s plea in 1917, was the! general 
issue plea of the original defendants and the plaintiffs’ join¬ 
der in issue, in 1899. 

However, the plea of the four defendants pleading jointly 
does not suggest any such distinction, but avers baldly that 
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tlie facts pleaded took place ‘‘after the last pleading in this 
action.” 

At all events, the several plea now pleaded by Brown is 
plainly bad, because the facts therein relied upon all occur¬ 
red before the last pleading on his part. 

With respect to other defendants, it appears that the facts 
now by them pleaded post darrein, excepting the death of 
Culver, were known to them as early as Mav 5, 1916, on 
which day these defendants suggested four of the deaths now 
relied upon. The delay in pleading these facts is more than 
two and a half vears. 

V 

At common law. of course, such a delay would effectually 

' / V V 

disentitle a party to plead the facts puis darrein, the rule re¬ 
quiring such a plea to be pleaded at the first term after the 
facts occurred. 

Whether the rule of this court countenances laches so gross 
as is eyidenced by the delay here appearing, and whether a 
party may thus lie by with facts of this kind in his posses¬ 
sion and use his knowledge at his convenience, are questions 
which seem to admit only of a negative answer. 

Upon these considerations it is submitted that the trial 
court ruled correctly in sustaining the demurrer to the plea 
in abatement puis darrein continuance. 

But it is submitted that upon the authorities before cited 
the court at the same time committed error in refusing to 
render immediate judgment for the plaintiffs. 

IV. 

The court erred in quashing the service of process upon 
the heirs and personal representatives of the deceased defend¬ 
ants. 

As is stated in the narrative under the last head of this ar¬ 
gument, Mr. Chief Justice Covington, in June of 1917, 
quashed the service of the subpoenas issued by the plaintiffs 
against the heirs of several of the volunteer defendants whose 
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deaths had then recently been suggested. One C. B. Brown, 
who had been served as administrator of Jesse Middleton, a 
deceased defendant, filed in each case a plea in abatement, 
setting up that he had not been made a party within a year 
from the death of his intestate. On demurrer these pleas 
were held bad because not, at the time of filing, accorhpanied 
by an affidavit of its truth (p. 42). By a subsequerit stipu¬ 
lation of the parties this omission was waived by thje plain¬ 
tiffs (p. 18), whereupon the court, Stafford, J., held the pleas 
good and overruled demurrers thereto (p. 20). 

The action of the court upon these pleas in abatement, to¬ 
gether with the quashing of the subpoenas against the other 
substituted defendants, is assigned as error. 

As has been argued the plaintiffs were under no obligation 
to prosecute the causes against the nine persons who had vol¬ 
untarily procured themselves to be made defendants or to 
revive the suits against the heirs of such of those persons as 
should die. It was sufficient to keep one of the original de¬ 
fendants in court, and certainly so to continue against the 
survivors of those who had made themselves defendants. At 
the same time there were reasons why it was desirable to 
maintain the action against the whole body of persoiis claim¬ 
ing the title, and the plaintiffs had the right to keep all of 
them and their heirs in court; and, as will presently; appear, 
the plaintiffs were gravely prejudiced by the action of the 
court wherebv the defendants were reduced in number from 

V I 

nine to three. 

The ground upon which it was held that the heirs of the 
deceased defendants could not be substituted as defendants, 
as provided by section 237 of the Code, was that the sub¬ 
poenas issued for that purpose were not issued within- one 
vear from the dates on which the deceased defendants had 
died, there being in section 236 a clause which, taken liter¬ 
ally, seems to limit the substitution to one vear from the date 
of death. 
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In each of the instances now in question the death of the 
deceased defendant was not suggested by the surviving de¬ 
fendants until more than a year had elapsed after the death 
suggested. It is not alleged that, in any of the cases, the 
plaintiffs, or any of them, or their counsel, knew or were in¬ 
formed that the decedent had died; and for divers self-sug¬ 
gesting reasons there is a strong presumption that none of the 
plaintiffs or their counsel had any intimation that any of the 
defendants was dead until the fact was suggested on the rec¬ 
ord. 


The contention of the plaintiffs upon this point is that the 
limitation fixed by section 236 is intended to run from the 
date when tin* death of a defendant is suggested. Such is the 
express provision made by section 237 for the case of a de¬ 


ceased plaintiff: and it will be submitted that section 23(5 
should be*construed in the evidentlv intended rather than in 
a literal sense. 


Section 236 of the Code commences bv enacting that— 


"Xo action at common law shall abate by the death 
of cither or any of the parties thereto, if the right of 
action would survive as aforesaid; but upon the death 
of any defendant the action shall continue pending, 
and the heir, devisee, executor, administrator, or other 
person interested in the place of the deceased defend¬ 
ant. as the case may require, may appear to such ac¬ 
tion." 


Provision is then made that if the proper successor in in¬ 
terest do not voluntarily appear and substitute himself as a 
defendant during the term of court in which such death may 
be suggested, the plaintiff may cause a summons to be issued 
and served upon the delinquent defendant requiring him to 
appear and be made a party within twenty days, exclusive of 
Sundavs and holidays. 

Then it is provided: 
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(i If the proper representative of a deceased defend¬ 
ant be not made a party to the action within ope year 
from the death of said defendant, the actioh shall 
abate as to such defendant.” 

i 

The late Chief Justice held that this provision rjiust be 
taken literally and without any qualification or exception 
having relation to the date of the suggestion, the plaintiff’s 
knowledge or the possibility of his knowing of the original 
defendants’ death, or to any laches on the part of th^ plain¬ 
tiff in learning of the death or in properly proceeding upon 
acquiring knowledge. Upon this construction of the act it 
follows that the mere lapse of one year after the fact Of death 
conclusively abates the action, although the plaintiff may not 
have heard of the death, or have been put upon inquiry rela¬ 
tive thereto, and even where it is demonstrably impossible 
for the plaintiff, by any degree of vigilance and diligence, to 
learn of the death. 

Tn the present instance, the first suggestion that anjv of the 
defendants was dead was made on May 5, 191b. when it was 
suggested that four parties defendant had died. 

At that date each of the decedents named had Infen dead 
for considerably more than a year, the latest of thjc deaths 
suggested having occurred nearly fourteen months bejfore and 
one of them being alleged as of a date nearly eight years 
earlier. 

Neither in support of the motion to quash service, heard 
before the late Chief Justice in January, 1917. nor in either 
of the present pleas in abatement is it alleged that apy of the 
plaintiffs or their counsel ever knew or heard of any of these 
deaths before the suggestion thereof was made. Nof has any 
fact or circumstance ever been alleged which would!intimate 
to any of the plaintiffs any information on the subject, or 
from which it might be inferred that any of the plaintiffs 
was put upon inquiry with reference thereto. 

Not even do the present motions and pleas, nor does any 
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other matter in the record, state where the decedents died or 
the place of their last domicile, or where probate of their wills 
or administration of their estate was had. It does not, there¬ 
fore. appear that any of them died in this District, or that 
any act or fact of record or public notoriety might have af¬ 
forded notice of the deaths to the public. Indeed, it does 
not appear even that any of these persons died at any place 
in the United States or in North America, and it is quite con¬ 
sistent with the averments of the pleas in abatement that all 
the deaths occurred in China, or in Terra del Fuego, or in 
the interior of Russia, or the depths of the Soudan. 

More than this, it is not shown at what time the fact of 
death in anv of these cases became known to the defendants 
now pleading. From the apparently joint nature of the title 
averted by the original substituted defendants, it may fairly 
be inferred that they were all more or less closely related. In- 

•- V 

fact, it appears affirmatively from the joint plea in abatement 
that Marion Hyatt, one of the parties to that plea, is heir to 
Jesse Middleton, one of the decedents, and that Margaret Hal- 
pine, another of the parties to the plea, is heir to the deceased 
Shreve. 

Brown, the administrator of Jesse Middleton, must of 
course have known of the death of his intestate before letters 
were issued to him. which was long before the death of Mid¬ 
dleton was-suggested. 

It must, therefore, be presumed that the fact of death in 
each case was known to the surviving defendants at the time 
at which the death occurred or very shortly thereafter. 

Independently of this presumption, since the pleas do not 
negative knowledge on the part of the defendants within one 
year fromithe fact of death in each case, it cannot be assumed 
that the suggestion was made within one year after such fact 
was known to them. And it is quite consistent, withal, that 
the pleas aver that the defendants, having such knowledge, 
purposely and with the design thereby to defeat this action, 
concealed the fact of the deaths until it was too late for the 
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plaintiffs to make the proper substitutions. Certairily, in 
favor of a plea in abatement, it cannot be intended, \jithout 
any averment at all on the point, that the defendants so 
pleading did not know, and did not conceal, the fact of death 
for the purpose of availing themselves of it in the nfianner 
in which it is now attempted to be used. 

We do not charge that in the present case there was fraud¬ 
ulent concealment of the fact that the deceased defendants 
were dead or any sinister purpose in delaying the suggestion 
of that fact until it was. according to the theory of those 
pleas, too late for the plaintiffs to act upon that suggestion. 

But, since the pleas do not negative these facts, the thought 

evidently in the mind of the pleader was that the exefeise of 

fraudulent concealment, or a delay intended to defeat the 

right of revival, is immaterial. And. in order to sustain the 

pleas as they are framed, it is necessary to adopt the doctrine 

that anv action will be ineurablv abated bv the death of a 
v v # * # | 
defendant unless the proper new parties are made within one 

vear from the date of death: and that it is true— 

I 

(1) Although the plaintiff does not become award of the 
death within a vear from the date thereof: 

C- 

(2) Although it is shown to have been impossible that he 
should learn of the death within a year: 

(3) Although the successors in interest of the djeeedent 

knew of the death at the very time of its occurrence and 
neglected to suggest that fact in the cause or to apprise the 
plaintiff of the fact; and j 

(4) Even although such successors, having inujnediate 
knowledge of the death, fraudulently concealed that fact 
from the plaintiff and purposely delayed the suggestion for 
more than a year with the conscious purpose and definite 
intent by such delay to prevent the plaintiff from reviving 
the action. 
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Indeed, the time allowed for reviving the action may. ac¬ 
cording to the construction of the statute now contended for. 
he considerably less than one year. The plaintiff is not at 
liberty to isue process against the successors of a deceased de¬ 
fendant until the next lerm after that at which the death is 
suggested, the successors having the residue of that term to 
appear voluntarily, and this whether the suggestion be made 
by one party or the other. If the death of a defendant 
should be suggested by the plaintiff on the first day of the 
April term, the plaintiff could not issue process against the 
decedent's successors in interest until the first dav of the Oc- 
tober term. If the April term should commence on the 1st 
day of that month, the October term would commence on the 
7th of the latter month, which means that the plaintiff would 
be obliged to wait for more than six months before lie could 
issue process. 

More than this, the statute requires, not merely that process 
shall be issued within the time limited, but that the new de¬ 
fendant shall “be made a party to the action within one year 
from the death of the said defendant.” To make the new 
defendant a party requires that the process shall be served 
and return thereof made, and then some further proceeding, 
an order of the court at least. Now, if process he issued on 

the first dav of the October term, the 7th. it cannot be re- 
•» 

turned until the 30th. and the plaintiff cannot procure the 
summoned successor to he made a party until the 31st. This 
is a delay of a full seven months from the date of the sug¬ 
gestion. 

It results that, upon the construction of the statute now 
contended for. the plaintiff may have from.the time that the 
defendant dies, not one vear. but onlv five months within 
which to learn of that fact and to act upon it. If a defendant 
should die on the 30th of October, and the plaintiff should 
happen not to learn of the death before the 1st of the follow¬ 
ing April, it would then be too late to suggest the fact and 
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propo- 


to revive the action in the time supposed to be limited 
statute. 

The pleas demurred to proceed, therefore, upon the 
sition that anv action will abate bv the death of the defend- 
ant, or by the death of one of forty defendants, provided the 
fact of death ehance to be unknown to the plaintiffs, I or can 
by artful suppression be concealed from the plaintiffs, for a 
sufficient period, and this period, which cannot exceed one 
vear. mav be onlv a little over five months. 

4. % V 

If, by any accident or even by intrinsic impossibility, the 
plaintiff fails to learn of the death, or if the heirs of jthe de¬ 
fendant contrive to keep his death a secret, they may (suggest 
the death when it has effected a definitive abatement! of the 
action. 

“Now." declare these heirs or other successorsj trium¬ 
phantly. “we have kept you in ignorance of our ancestors’ 
death, a fact vital to your case; and we have by oui| clever 
concealing destroyed your title to property worth $50,;000, or 
$100,00(Cor $1,000,000” j 

In a case of this kind, that may be an exercise of high pro¬ 
fessional skill. In other cases, such concealment is less fav¬ 
orably regarded and less kindly characterized. In no other 
relation of life can a party profit by a suppression of the truth. 
In general, the rule is that he who will not speak wjhen he 
should, shall not be heard when he chooses to speak!for his 
own advantage. 

The statute upon which the plea relies as capable!of this 
most extraordinary construction and operating to such scan¬ 
dalous result is the section 236 of the Code above quoted. 
This enactment, one is asked to believe, provides that every 
action at law shall abate if defendant shall die without the 
knowledge of the plaintiff, and if one year from the death 
elapses before the plaintiff is apprised of the fact and pro¬ 
ceeds to substitute the proper representative of the decedent. 

If, to illustrate concretely, a defendant who has forcibly 
possessed himself of the plaintiff’s homestead, or has bor- 


i 
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rowed a few million dollars of the plaintiff’s money, dies in 
the wildsi of Australia, or is killed by Indians around the 
headwaters of the Amazon, or is eaten by cannibals on one of 
the South Sea Islands, or is lost at sea, so that nobody, even 
his own family, is aware of his death for more than a year, 
the necessary result is the plaintiff is forever barred of his 
rights. Nav more, if the defendant's familv and those who 
would profit by defeating the plaintiff should learn of the 
death, they may keep silent on the subject until the man has 
been dead for a year, or perhaps only for six months, and 
may then suggest the fact to the eternal silencing of the 
plaintiff and their own indefeasible emolument. And this is 
gravely proposed as the proper construction of a statute which 
is. manifestly and in every line, intended to prevent that very 
kind of inconvenience and unjust results, and which com¬ 
mences bv declaring that— 

“No action at common law shall abate by the death 
of either or any of the parties thereto.” 


On the construction proposed the action would abate by 
the mere fact of death, without more, if only the fact remains 
unknown or can be successfully concealed for one year. On 
the obviously correct construction, and in accordance with 
the manifest intention of the enactment, the action cannot 
abate until after the death, the suggestion of the death, the 
opportunity to make new parties, the lapse of a year from 
such opportunity, and the failure to make the new parties. 
It is not the fact of death, but the suggestion of that fact, and 
then a rears delav. which abate the suit. 

V *« / 

If this is not what the statute means, then there follow all 
the absurd and scandalous results which have been above 
pointed out, not the least absurd and scandalous of which 
is the placing a premium upon iniquitous silence and crafty 
delay. 

Undoubtedly the statute does, in so many words, declare 
that— 
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“If the proper representative of a deceased defend¬ 
ant be not made a party to the action within oiie year 
from the death of the said defendant, the actioti shall 
abate as to such defendant' 7 (sec. 236). 

If a literal construction is to be given to the statutory 
words, no doubt the estates of the deceased defendants are 
discharged by reason of the fact that those who would profit 
by such discharge said nothing about the deaths until' it was 
too late to revive the action as to them. 

No doubt, too. when a certain famous statute denounced 
death against any one who should draw blood in the; streets 
of Bologna, the surgeon who bled a man fallen in a fit in 
the street was guilty of a capital offense. But he wjas not, 
and neither has anv court ever committed any such sticking 
in the back as would be the ease if the present statute were 
read with such absurd literality as is now proposed. 

No canon of statutory construction is better settled than 
this: 

“The intention of the lawmaker is the law.” 

And no commonplace of legal learning is more familiar 
than this: 

“A thing may be within the letter of a statute and 
not within its meaning, or within its meanihg and 
not within its letter.” 

Of course, it would be more pedantry to multiply authori¬ 
ties on a point so elementary, but we venture to cite a few 
of those most entitled to respect: 

Atkins vs. Disintegrating Co.. 18 Wall., 272. 

Smythe vs. Fiske. 90 U. S.. 49. 

United States vs. Fisher, 3 Wheaton, 610. 

United States vs. Palmer, 134 U. S., 488. j 
Lau Ow Beu vs. United States, 144 U. S., 47. | 

Holy Trinity Church vs. United States, 143 j U. S. ; 

228. | 
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The cases on the subject, from that of the Bologna statute 
to the most recent, are reviewed, and the doctrine is very 
boldly applied in Hawaii vs. Mankichi, 190 L. S., 195, where 
the court said: 

"But there is another question underlying this and 
all other rules for the interpretation of statutes, and 
that is. What was the intention of the legislative 
body? Without going back to the famous ease of the 
drawing of blood in the streets of Bologna, the books 
are full of authorities to the effect that the intention 
of the lawmaking power will prevail, even against the 
letter of the statute." * * * 

"If the negative words of the resolution, ‘nor con- 
trary to the Constitution of the United States,' be con¬ 
strued as imposing upon the islands every provision 
of a constitution which must have been unfamiliar to 
a large number of their inhabitants, and for which 
no previous preparation had been made, the conse¬ 
quences in this particular connection would be that 
every criminal in the Hawaiian Islands convicted of 
ail infamous offense between August 12, 1S9S, and 
June 14. 1900. when the act organizing the territorial 
government took effect; must be set at large; and 
every verdict in a civil case rendered by less than a 
unanimous jury held for naught. Surely, such a re¬ 
sult could not have been within the contemplation of 
Congress. It is equally manifest that such could not 
have been the intention of the Republic of Hawaii 
in surrendering its autonomy. Until then it was an 
independent nation, exercising all the powers and 
prerogatives of complete sovereignty. It certainly 
could not have anticipated that, in dealing with an¬ 
other independent nation, and yielding up its sover¬ 
eignity. it had denuded itself, by a negative pregnant, 
of all power of enforcing its criminal laws according 
to the methods which had been in vogue for sixty 
years, and was adopting a new procedure for which 
it had no opportunity of making preparation. The 
legislature of the Republic had just adjourned, not 
to convene again until some time in 1900, and not 
actually convening until 1901. The resolution on its 



face bears evidence of having been intended merely 
for a temporary purpose, and to give time to the Re¬ 
public to adapt itself to such form of territorial gov¬ 
ernment as should afterwards be adopted in its or¬ 
ganic act.” 

In the case of United States vs. Kirby, 7 Wall., 482. the 
court said: 

“All laws should receive a sensible construction. 
General terms should be so limited in their applica¬ 
tion as not to lead to injustice, oppression, or ian ab¬ 
surd consequence. It will always, therefore, be pre¬ 
sumed that the legislature intended, exceptions to its 
language, which would avoid results of this character. 
The reason of the law, in such cases, should prevail 
over its letter. 

“The common sense of man approves the judgment 
mentioned by Puffendorf, that the Bologniajn law 
which enacted, ‘That whoever drew blood in the street 
should be punished with the utmost severity,’ did not 
extend to the surgeon who opened the veins of; a per¬ 
son who fell down in the street in a fit. The same 
common sense accepts the rule cited by Plowden, that 
the statute of 1 Edward III, which enacts that a 
prisoner who breaks prison shall be guilty of a felony, 
does not extend to a prisoner who breaks out: when 
the prison is on fire—‘for he is not to be hanged be¬ 
cause he would not stav to be burnt.’ And wd think 

V 

that a like common sense will sanction the rule we 
make that the act of Congress which punishes the 
obstruction or retarding of the passage of the mail, or 
its carrier, does not apply to a case of temporary de¬ 
tention of the mail caused bv the arrest of the carrier 
upon an indictment for murder. * * * 

“The intention of the lawmaker constitutes the law. 
U. S. vs. Freeman, 3 How., 563. A thing may be 
within the letter of a statute and not within its mean¬ 
ing, or within its meaning though not within its let¬ 
ter. Slater vs. Cave, 3 Ohio St., So: 7 Bac.j Abr., 
tit. Stat., 1, 2, 3, 5. In cases admitting of doubt the 
intention of the lawmaker is to be sought in the en- 
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tire context of the section, statutes or series of statutes 
in pari materia. Patterson vs. Winn., 11 Wheat., 
389; Du Bois vs. McLean, 4 McLean. 489; 1 Cooley, 
Black., 59; Doe vs. Brandling. 7 Barn. & C., 643; 
Stowek vs. Zouch. Plowd., 365.’’ 

The English courts have expressed the same principle: 

“If there are no means of avoiding such an inter¬ 
pretation of the statute” (as will amount to a great 
hardship) “a judge must come to the conclusion that 
the legislature bv inadvertence has committed an act 
of legislative injustice; but. to my mind, a judge 
ought to struggle with all the intellect that he has, 
and with all the vigor of mind that he has, against 
such an interpretation of an act of Parliament; and 
unless he is forced to come to a contrary conclusion, 
he ought to assume that it is impossible that the legis¬ 
lature could have so intended.” 

Plumstead Dist. Bd. of Works vs. Spockman. 

L. R. 13, Q. B. Dis., 87S. 

Margate Pier Co. vs. Hannon, 3 B. & Aid., 266. 
Miller vs. Salomons, 7 Exch.. 546; S. C., in 
error, 8 Exch., 778. 

Waugh vs. Middleton, 8 Exch., 356. 

And it was so held in ex parte Walton. L. R., 17 Ch. 
Div., 746. 

The same doctrine has been repeatedly adopted and ap¬ 
plied by this court: 

Bush vs. D. C.. 1 App. I>. C.. 1. 

Mackall vs. I). C., 16 App. D. C., 301. 

Several English cases afford very strong examples of the 
lengths to which courts will go to prevent a construction of 
statutorv language which leads to absurdity or the manifest 
defeat of justice: 

Becke vs. Smith, 2 M. & W., 195. 

Garby vs. Harris, 7 Exch., 591. 

R. vs. Hulme. L. R., 5; Q. B., 377. 



Many other English and many American cases if like 
effect are cited in— 

Endlich on Interpretation of Statutes, chap. Xj. 

A case particularly in point is— 

Townsend vs. Deacon. 3 Exch., 707. 

That a literal construction of the statute in question would 
operate unjustly and lead to absurd results goes without say¬ 
ing. That it would be contrary to the evident meaiiing of 
the section, taken as a whole, to allow an action to abate by 
the mere lapse of time after the defendant's death, without 
suggestion of that fact or other notice of it to the plaintiff, is 
indisputable; the very purpose of the provision is tb avoid 
the effect of death at common law, and the entire enactment 
displays a sedulous solicitude to prevent prejudice to the 
plaintiff from the fact of death. We are, therefore, in the 
words of the court, not to look at any single phrase | in the 
statute, but to its whole scope. And the whole scheme of 
the provision is essentially inconsistent with the possibility 
of abatement by death alone, unknown and uncommupicated 
to the plaintiff, and kept a secret from him until it is ioo late 
for him to bring in the new parties who are liable to him. 

In an English case, in which was invoked a statute similar 
in its purpose and provisions to section 236 of the Code, two 
of the original defendants had been dead for from three to 
five years, no suggestion of death had been made, and motion 
was made for judgment as in case of a non-suit because of the 
plaintiff's failure to make new parties. Maule, -I., in the 
course of the argument, said: 

“It may be that the plaintiff is not aware of the 
deaths. Should you not move for a rule calling upon 
the plaintiff to bring in the roll in order that the 
suggestion may be entered?” 
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And Wilde, C. J., in delivering the judgment of the 
court, said: 

“It is essential that there should be some suggestion 
of the deaths before the surviving defendants can 
m6ve for judgment as in case of a non-suit.” 

Pinkus vs. Stureh, 5 C. B., 474. 

. V. 

The trial court erred in admitting evidence to show what 
proportion of the rents was received by each of the surviving 
defendants. 

Each of the declarations contained a count for mesne 
profits, being the rents received from the premises since 1891. 
The defendants, for the sake of mutual accommodation, com¬ 
piled an account of their receipts, which showed the collec¬ 
tion of something over .$61,000 from the property (p. 118), 
and this statement was accepted by the plaintiffs. 

At the trial the several surviving defendants were, over the 
objection and exception of the plaintiffs, permitted to state 
what proportion of the rent each had received. In this way 
it was made to appear that Mrs. Welch had received one- 
third of the mesne profits. Mrs. Hyatt one-eighteenth, and 
Mr. Beall one-sixth (pp. 107. 114). 

The prejudice accruing to the plaintiffs from the error in 
discharging the representatives of the deceased defendants 
was thus made actual and apparent. In some possible con¬ 
duct of the cases the elimination of the decedents might have 
been onlv a theoretical irregularitv and a harmless error. As 
it turned out. the fact that only three of the parties actually 
interested in the property remained in court was put to the 
jury with a showing that these defendants, who were legally 
liable for $61,000. had in fact received only a little more 
than half of that sum in twenty-eight years. 

Such a consideration could not fail to influence any jury, 
and the verdict, which was against all the evidence, can be 
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accounted for onlv bv the natural reluctance of that body to 

V V I V 

assess against the only persons who seemed actually liable so 
large a sum of which thev had individually enjoyed a corn¬ 
paratively small share. A plain, fair-meaning man I might 
be well persuaded that the plaintiffs were entitled (to the 
premises and be inclined to say so as a matter of ordinary 
justice, but the same man, bv reason of his very notions of 
justice and ordinary morality, would very likely be indis- 
posed to say that Mr. Beall should pay $60,000 when ffe had 
receiyed only $10,000, or an excellent old lady like Mrs. 
Hyatt should be assessed eighteen times as much as she had 
oyer gotten from the premises. 

At the commencement of the causes the nine persohs who 
collectively claimed the whole title and who collectively had 

t, I * 

received all the profits of the property and continued so to do. 
voluntarily declared their identity and in the character stated 

* j 

procured themselves to be made defendants. In thijis con- 
suiting their own supposed interest, these defendants afforded 
the plaintiffs the opportunity to establish their title against 
all the adverse claimants and at the same time to fik their 
right to mesne profits against the whole body of recipients as 
a joint and several liability. These defendants have re¬ 
peatedly taken the position that the plaintiffs were bojund to 
keep all these volunteers and their heirs in court and to make 
good their title and their right to mesne profits againsjt ail or 
none. Such is the underlying thesis of the plea in; abate¬ 
ment puis darrein continuance filed only a few weeks before 
the trial, in which it was propounded that the action was 
irretrievably abated because the plaintiffs had been, by the 
defendants themselves, prevented from reviving agaijist the 
heirs of deceased defendants. Whether or not such was the 
duty of the plaintiffs, it was unquestionably their rjght to 
prosecute ail who claimed an adverse interest in the property 
and all who had shared in the rents thereof. 

As it was, bv reason of the court’s erroneous construction 

' V 

of section 236, the plaintiffs were obliged to try their title 
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against only three of the nine adverse claimants, and to seek 
recovery of the mesne profits against the recipients of only 
five-ninths of the whole amount collected. In this way, the 
plaintiffs were denied the opportunity to conclude by a judg¬ 
ment the claims which might be asserted by the heirs of the 
six deceased defendants, and the plaintiffs were obliged to go 
before the jury, demanding against each of the surviving 
defendants a sum which was three times as large as any of 
them had actually received from the property. 

It was manifestly erroneous, in point of law, to permit the 

defendants to develop to the apprehension of the jury the 

fact last mentioned. In ejectment all defendants, if guilty 

at all. are jointly tortfeasors and as such severally liable for 

all damages done by their wrongful occupation, including 

the permanency of mesne profits, and this is inevitably so 

when they plead jointly. Such is the distinct declaration of 

the Supreme Court .of the United States in Greer vs. Mezes, 

24 How., 268, quoted supra, and it is the settled rule in all 

courts, as appears from other quotations before made. It 

was therefore whollv immaterial to the fact or extent of anv 

* * 

defendant's liability whether he had enjoyed the whole or 
only a small fraction of the rents derived from the property. 
And, independently of any pernicious consequences actually 
apparent, the admission of evidence as to the proportions of 
the mesne profits in fact received by the several defendants 
was, it is submitted, an error requiring reversal. 

Independently, also, of the intrinsic error in admitting 
this proof, the practical prejudice to the plaintiffs resulting 
therefrom would require reversal. The disadvantage under 
which the plaintiffs labored in asking for large damages in 
solido against only three out of nine tortfeasors, and in fixing 
upon each of the three a liability for a large sum, most of 
which had gone to other persons, is very palpable, and must 
have greatly prejudiced the jury against the plaintiffs. In 
such a case a court is bound to consider such actual elements 
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of the situation, even when no departure from legal principle 
is involved. 

In Washington Gas Light Company et al. vs. Lansden, 
172 U. S., 534, a case going from this District and decided 
in 1899, the action was brought by Lansden for a libel al¬ 
leged to have been committed by the Gas Light Corhpany, 
by one Bailey, and by one Leetch; who were made defend¬ 
ants. At the trial the plaintiff, for the purpose of enhancing 
damages, was permitted to show that the corporate defend¬ 
ant had a capital of $2,000,000, upon which it was paying 
dividends of ten per cent per annum. As against the com¬ 
pany, the Supreme Court seems to have considered! or at 
least it assumed, that this evidence was competent. : As to 
the wealth and income of Leetch there was no proof, but it 
appeared that he was in the employ of the company, from 
which it might confidently be inferred that he was not worth, 
even approximately, $2,000,000. The three defendants 
pleaded jointly (9 App. D. C., 534), and against them 
jointly the plaintiff obtained a verdict for $25,000, a sum 
manifestly enhanced by the belief that it would be paid by 
a wealthy corporation. In the Supreme Court of the United 
States it was held that the liability of the company and of 
Bailey had not been proven, and that as to them the judg¬ 
ment rendered on the verdict must be reversed. The liabil¬ 
ity of Leetch was affirmed. But it was held that, as to him 
also, the judgment should be reversed. The court, after ad¬ 
verting to the fact that the defendants by pleading jointly 
had made themselves severally liable for whatever damages 
should be recovered, and that a judgment might be rendered 
against all and collected from the one least culpable apd least 
able to pay, and that this liability might be measured by con¬ 
sideration of the great wealth of another defendant (p. 552), 
proceeded (p. 555) to say: 


“We are also of opinion that, even upon the as¬ 
sumption that no error was committed upon the trial 

11 w 




as against the defendant, Leetch, which in'itself would 
call for a reversal, yet the judgment should be wholly 
reversed and no judgment entered upon the verdict 
as to him. because the original verdict was against the 
three defendants, and it nan given under such circum¬ 
stances that u\e might well fear the amount was en¬ 
larged by the evidence as to the wealth of the corpo¬ 
ration, and it is possible, if not probable, that if a ver¬ 
dict had been rendered against the individual defend¬ 
ant alone, it would have been for a materially less 
amount. At any rate, the jury has never been called 
upon to render a verdict against a sole defendant; 
and, while it may be said that, whether against one 
or against all the defendants, the plaintiff suffers the 
same damage and should be entitled to a verdict for 
the same sum, still the question arises whether a jury, 
Hi passing upon the several liability of an individual 
defendant, would give a verdict of the same amount 
as it would if both the other defendants remained. 
We cannot say it would.’’ 

In the present case, we think the court may say very con¬ 
fidently that a jury would not give the same verdict against 
the three surviving defendants, who had gotten jointly only 
five-ninths of the amount claimed, that would have been 
rendered against nine defendants who had collectively ob¬ 
tained the whole amount. In the Lansden case the court 
held it proper to take into account the well-known and ele¬ 
mental principles of human nature and to act upon the no¬ 
torious traits of the typical juryman, although in point of 
abstract law no error had been committed against Leetch. 
In the case at bar, as the law was correctly stated to the jury, 
they were obliged to award $60,000 against three defendants 
as an individual liabilitv of each, or to return a verdict alto- 
gether in favor of those defendants. In such a situation the 
plaintiffs were entitled to have before the jury all the persons 
who had shares in the substantial sum demanded; and, had 
not the court erred in permitting the heirs of the deceased 
beneficiaries of this fund to evade trial, it can not be doubted 
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that the jurors would have estimated more justly the height 
of the uncontradieted testimony by which was established the 
plaintiffs’ title to the premises and their right to the profits 
thereof. 

VI. 


Mrs. Welch, one of the defendants, testified (p. 103) that 
from the time she was a little girl, about 1850. until 1864, 
after her marriage, she frequently visited the farm in Mont¬ 
gomery County on which Catherine Whelan resided and 
there met Mrs. Beall and others of her own and Catherine 
Whelan’s relatives on the maternal side. She testified that 
on these visits she never saw nor heard of any of the children 
of John Patrick Whelan. Thereupon, over objection and 
exception by the plaintiffs, Mrs. Welch was allowed to say 
that she never heard Catherine Whelan speak of John Pat¬ 
rick Whelan, of Sarah Sweeny, his sister, or of any of the 


other Whelans (p. 104). 

This negative testimony was clearly prejudicial ijo the 
plaintiffs. At any rate, it was so considered and so intended 
by the defendants; else they would not have insisted upon 
introducing it against objection, and would not have taken 
the hazard of an exception on account of it. The fact that 
Catherine Whelan never spoke of her paternal relative? must 
therefore be taken as material, and it must be assume)! that 
the jury gave weight to it. particularly after the court had 


pronounced the evidence such that weight might be 


mven 


to it (p. 104). 

In 1850 Catherine had lived for thirty-five years on a farm 


in Monto;omerv Countv. twenty miles or more from th? John 
Patrick Whelan place above Cabin John, and had associated 
almost altogether with her mother and her mother’s people, 
who did not know the Whelans. Catherine had not.Iso far 
as appears, had any intercourse with her father’s relatives 
since her projected marriage with her cousin Thomas had 
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been prevented by a family council in 1835. That disap¬ 
pointment. of itself, would well account for any degree of 
reticence concerning her father's family. When Mrs. Welch 
first went to the farm she was under seven years of age, while 
Catherine was at least thirty-five; and there is no apparent 
reason why relationships should have been mentioned to the 
little girl. At this time Catherine was affected bv the onset 
of the insanity which not Ions; after became acute. Tn fact, 
there is some indication that she was partially insane and 
manifestly weakminded as earlv as 1843 or 1844. In or 

V 4/ 

about 1843 she had made a will devising all her estate to her 
cousin on the maternal side. Thomas Connollv, and after 

V / 

that neither she. if she was mentally competent, nor any of 
the Connollys by whom she was surrounded, would be dis¬ 
posed to make unnecessary mention of her father's relatives 
who might assert title to her property. In no possible aspect 
of the case could the silence of Catherine concerning the 
Whelans indicate or tend to show that thev were not related 
to her. But a jury, getting the plaintiffs’ proof only by 
hearing depositions read, and not fully understanding the 
relative situations of the two branches of the family, might 
readily lav hold of an apparent lack of acquaintance between 
them as a fact showing the absence of relationship. 

In point of law, Catherine’s failure to speak of her father’s 
familv was elearlv incompetent. Whether, if she had made 
declarations, those would have been evidence, is another ques¬ 
tion, and one not presented here, since no declarations are 
shown. But certainly mere silence is not equivalent to a 
negation of relationship. No man mentions bis father to 
everybody he knows: some men. for various reasons, never 
mention anv of their relatives to anvbodv. 

The circumstance that the Connollys knew nothing about 
the Whelans is likewise irrelevant. The only connection be- 
tween the two families was the fact that Ann Connolly mar¬ 
ried Nicholas Whelan. A man does not. by his marriage, 
impart a knowledge of his own family to the entire family 
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of his wife; and any traditions or other gossip among his 
wife’s collaterals is not evidence as to his pedigree add rela¬ 
tionships. 

Blackburn vs. Crawford. 3 Wall., 175. 

Shrewsbury Peerage Case, 7 H. L. C., 1. 

VII. 

Mr. Welch, the husband of the defendant Mrs. Welch, died 
in 1909. At the trial of these causes in 1906 he testified on 
behalf of the defendants, and at the last trial his testimony 
was reproduced by reading it to the jury. 

Among other things, this witness had testified that in 
1866 and 1867 there had been some litigation between his 
wife and Mrs. Beall concerning the estate of Catherine 
Whelan; that he and Mrs. Welch had employed one Major 
England as their counsel; that he knew England's handwrit¬ 
ing and could identify as written by him the memorandum 
purporting to show statements made by Margaret Whelan, 
Aunt Peggy, concerning her family (p. 111). 

At the opening of the last trial, counsel for the defendants 
stated to the jury that the defendants had known nothing 
about the Whelans until some years after the death of Cath¬ 
erine in 1891 (p. 111). In reading the testimony! of Mr. 
Welch, counsel was allowed to omit the passage relating to 
the employment of Major England and his negotiations with 
Margaret Whelan. To this action of the court the plaintiffs 
reserved an exception. 

The fact that the defendants were ignorant until 1891 of 
the Whelan claim was regarded by their counsel tis suffi¬ 
ciently material to be asserted to the jury, and appears by 
other matter in the record to be considered of some persuasive 
force to negative the relationship of the Whelans to the 
person last seized. It is safe to assume that the jury re¬ 
garded the supposed ignorance in the same way. and it may 
easily be that the alleged lack of knowledge by the defend- 
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ants was the decisive consideration in the mind of one or 
more jurors. At any rate, the attitude of the defendants 
toward this point estops them to question the competency of 
any evidence tending to show that they did in fact know, 
twenty-five vears before Catherine Whelan's death, that she 
had relative? on her fathers side, and that those relative? had 
a claim to her property. 

The suppressed passage in Welch's testimony proves that 
Major England visited the daughter of John Patrick Whelan, 
questioned her concerning her family, elicited from her the 
statement that her father was related to Nicholas Whelan, 
and left the supposed information so acquired among his 
papers, manifestly for the benefit of his client, who is one 
of the present defendants. This proof negative? the asser¬ 
tion of ignorance on the part of the defendants concerning 
the existence of the Whelans, and brings directly home to 
one of the defendants the knowledge that Catherine Whelan 
had paternal relatives, who were only awaiting her death to 
assert their title. Evidence of that fact, if it were not in¬ 
trinsically material, was made so by the defendants them¬ 
selves, and we submit that it was error to exclude the testi- 
monv on the point. 

It is true that Mrs. Welch admitted that Major England 
was her counsel in 1867. But she insisted that she did not 
tell him to go to see Peggy Whelan, and did not know that 
he had gone. The plaintiffs, in any view, were entitled to 
the cumulative effect of Mr. Welch's testimony as to the at¬ 
torneyship of England. And they were clearly entitled to 
show by Welch’s testimony that England had seen Miss 
Whelan and made a memorandum of what he thought she 
said. 

The plaintiffs, therefore, were obliged to go to the jury, in 
a peculiarly difficult case and in the great odds against them, 
without the benefit of a circumstance in their favor which, 
slight as it seems, might have turned the scale in their 
favor. As the evidence offered was indisputably competent 
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and material, it is submitted that the exclusion of it was an 
error which warrants reversal and entitled them to another 
trial at which they may avail themselves of all the proof 
they have. 

It is accordingly submitted that, for the errors herein 
pointed out, the judgments should be reversed a|nd the 
causes remanded for retrial. 

CHARLES A. KEIGWIN, 
CHARLES A. DOUGLASSj 
JO. V. MORGAN, 

Attorneys for the Appellants. 
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